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Introduction

In terms of Regulation 13 of Part One of the Public Contracts Regulations, 
2005 an annual report which gives an account of the proceedings of the General 
Contracts Committee and of the Public Contracts Appeals Board has to be 
submitted to the Minister of Finance, the Economy and Investment for onward 
transmission to the House of Representatives.

General Contracts Committee

The composition of the General Contracts Committee during 2008 was as 
follows:

Mr Francis Attard – Director General, Chairman ex-officio 
Mr Joseph Borg Grech B.Arch. BE & A, A & CE
Mr Carmel J. Delicata C.P.A.A., F.C.I.B., F.I.A., F.I.C.I.S. 
Mr Carmel Gatt A.C.I.B.
Mr Joseph Mizzi B.Eng., A & CE
Ms Doris Aquilina 
Mr Vincent Grech 
Mr Vincent Camilleri 
Mr Oliver Vassallo 

During the year the General Contracts Committee held meetings twice a week 
on Tuesdays and Thursdays for a total number of 99 sittings. During these 
sittings various contractual issues were discussed. These issues ranged from 
pre-contractual matters, such as approval of clarifications to prospective 
bidders, to post-contractual ones involving approval of extra works/variations. 
Amongst these cases the Committee evaluated reports and recommendations 
submitted by contracting authorities. This resulted in the issue of 317 Letters of 
Acceptance/Contracts for locally funded contracts and 33 contracts financed 
through various European Union Programmes as well as EEA Financial 
Mechanism and Norwegian Financial Mechanism. The total value of these 
contracts amounted to €145,872,758. These contracts are categorised as 
follows; services - €23,122,858, supplies - €45,464,071, works - €77,285,829. 
The Committee also deliberated on objections emanating from appeals lodged 
against recommendations of award of contracts pertaining to departmental 
tenders.

The General Contracts Committee is appointed by the Prime Minister and its 
members are primarily responsible for providing advice to the Director General 
(Contracts) on all matters pertaining to public calls for tenders and the award of 
the relevant contracts. Additional duties include the opening of the tenders 
received at the Department of Contracts. Schedules of tenders received and 
prices quoted are published on the Department of Contracts’ notice-board on 
the same day that the tenders are due for submission. Towards the end of the 
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year, these schedules were also published on the Department of Contracts’ 
website.

The Public Contracts Regulations, 2005 provide that in tenders having an 
estimated value between €12,000 and €47,000 and are issued by a Local 
Council or by a Contracting Authority listed in Schedule 2, an aggrieved bidder 
shall have a right to make a complaint to the General Contracts Committee. 
During 2008, the General Contracts Committee heard 13 such complaints and 
the text of the final decisions is published in Part I.

Public Contracts Appeals Board

The Public Contracts Appeals Board which is appointed by the Prime Minister 
was constituted as follows:-

Chairman: Mr Alfred R. Triganza B.A. (Hons) (Accty)., F.I.A., C.P.A., 
Dip.M (UK)., M.C.I.M. (UK)., MIM

Members: Mr Anthony Pavia D.P.A.
Mr Edwin Muscat
Mr Maurice Caruana M.Q.R. (substitute member)

During 2008 the Public Contracts Appeals Board heard 26 objections in terms 
of Regulations 82, 83 and 84 of the Public Contracts Regulations, 2005. The 
text of the final decisions is published in Part 2 of this publication.
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PART 1

Complaints decided by the
General Contracts Committee
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Case Number 1

Meeting of the General Contracts Committee

18 January 2008

MCMP/GEN/91/07- Tender for the cleaning services at the 
MCMP/Revenue Unit.

Final Decision

Floorpul Cleaning Services Ltd submitted an objection to the recommendation 
to award the tender at a cost of Lm2.05 per hour. The attention of the Ministry 
for Competitiveness and Communications was drawn that the company has 
always rendered its services to the best and its offer of Lm2.06 per hour, that is, 
1 cent per hour higher than the award does not justify change of the cleaning 
contractor.

The General Contracts Committee convened to discuss and decide the 
objection raised by Floorpul Cleaning Services Ltd.

The following persons were present for the hearing:

Department of Corporate Services  - Mr Joe Tong (Director Corporate 
Services)
Mr Joseph Vassallo (Chairman 
Evaluation Committee)
Ms H Sciberras (Member Evaluation 
Committee)
Ms V Demajo (Member Evaluation 
Committee)
Ms J Zerafa (Member Evaluation 
Committee)

Floorpul Cleaning Services Ltd - Ms Paulette Gafa (Director)

Interested Party - Dr Antoine Naudi (Legal Adv 
Clentec)

Mr Simon Turner (Director Clentec)

Ms Gafa stated that Floorpul Cleaning Services Ltd was the child company of 
Gafa Cleaning Services Ltd (the present contractor) and that both companies 
had the same director and the same workers.  She further continued that it did 
not make any sense that the Department of Corporate Services were 
recommending for award another company just because their submitted offer 
was only Lm0.01 per hour cheaper than the offer submitted by her company.
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Mr Vassallo argued that the Evaluation Committee followed the usual 
procedure and recommended for award the cheapest technically compliant 
offer.

Dr Naudi stressed upon the fact that as no award criteria was published in the 
tender document, it stood to reason that the cheapest technically compliant 
offer was to be recommended for award and that the fact that the current 
tenderer was only Lm0.01 higher than the recommended offer was not an issue.  
Even more so the submitted objection carried no weight since the current 
tenderer was Gafa Saveways and not Floorpul Cleaning Services Ltd.

When the General Contract Committee asked Mr Tong whether the payments 
were to be calculated by janitor or by man hour, he answered that payments 
were to be based on man hour and that they asked for the number of janitors 
only to calculate whether there would be enough staff as the size of premises 
was different.

After deliberating on the submission and from the evidence given the 
Committee agreed that the Department of Corporate Services were correct in 
their recommendation for award.

Hence, the General Contracts Committee resolved that the objection by 
Floorpul Cleaning Services Ltd should not be upheld.  The Committee also 
agreed that the deposit paid should be forfeited.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

V. Grech
Member

C J Delicata
Member

C Gatt
Member

V Camilleri
Member

J Mizzi
Member

O Vassallo
Member
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Case Number 2

Meeting of the General Contracts Committee

7 April 2008

MST 745/07; MST 746/07; MST 747/07 - Tender for the supply of Sterile 
Gloves, Size 7, Size 7.5 and Size 8.

Final Decision

Euro Pharma Ltd objected to the award of a departmental tender for the supply 
of sterile gloves for ward use with sizes 7, 7.5 and 8. The company claimed that 
its offer is cheaper than that of the recommended tenderer, Technoline Ltd. 
Furthermore, its offered product is according to specifications. Besides a 
contract for the supply of gloves with a different size has been awarded to Euro 
Pharma Ltd for the same product.

The General Contracts Committee convened to discuss and decide the 
objection raised by Messrs Euro Pharma Ltd after the published 
recommendation by the Department of Government Pharmaceutical Services 
for award of the above captioned tenders to Technoline Ltd.

The following persons were present for the hearing:

Government Pharmaceutical Services - Ms A Debattista (Director 
Government Pharmaceutical 
Services)
Mr P Pace (Evaluation Committee)
Ms I Grima (Assistant Director 
Health Procurement)
Ms M Dowling (Evaluation 
Committee)
Ms R Aquilina (Procurement Office)

Euro Pharma Ltd - Mr Michael Peresso (Director)
Mr Oliver Scicluna (Manager)

Mr Scicluna stated that the recommended tenderer (Technoline Ltd) offered for 
one year only and not for thirty-six months as requested in the tender document 
and that the offer submitted by Euro Pharma Ltd was cheaper than the 
recommended offer. Furthermore the offer submitted by Euro Pharma Ltd was 
cheaper than that of Technoline Ltd.
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Mr Scicluna pointed out that Europharma were awarded a contract for the same 
product but with a different size.  In respect of tenders for similar products, 
Euro Pharma Ltd always submitted CE approved sterile gloves marked 
“Demotek” together with a Quality Assurance System Certificate as well as a 
Production Inspection Report Sheet with each batch.  This product was found 
to be technically compliant in one of the tenders that had the least consumption.  
The same product was found to be technically non-compliant in the other 
tenders because it was stated that these were torn when put on.  He further 
continued that his company supplied Government Pharmaceutical Services 
with over seven million latex gloves to date.

Ms Debattista stated that every product was adjudicated on its own merits and 
it does not mean that because it was up to the required specifications in one 
tender, it is up to specifications in all tenders.  Although Euro Pharma’s offer is 
cheaper, when the selected staff tried on the submitted gloves these were torn. 
She stressed that the adjudication was based on the specifications, tender 
conditions and price.

Ms Debattista referred to Clause 3 of the Specifications and Conditions where 
it stated that “……The Director Government Pharmaceutical Services reserves 
the right to award the tender for the 1st year only, or for the 1st and 2nd year, or 
for the 1st, 2nd and 3rd year, from the date of the L.A.” and argued that this 
clause gave them the right to award the tenders to Technoline Ltd who 
submitted for only one year.  In regards to the tender awarded to Euro Pharma 
Ltd, Ms Debattista argued that the reason why the consumption was less than in 
the other tenders was because there are fewer people who wear small size 
gloves.

Mr Pace confirmed that Government Pharmaceutical Services made use of 
“Demotek” non-sterile gloves and that the seven million gloves referred to by 
Mr Scicluna were in fact non-sterile gloves and not sterile gloves as in these 
tenders. He stressed that it was fundamental that sterile gloves did not tear 
because they were used to protect both nursing staff and the patients.  He 
further stated that the samples submitted by the complainant were used by 
various employees and they were all torn when put on. Mr Pace explained that 
they tested the quality of the gloves by putting on the gloves in a professional 
way.

Mr Scicluna argued that when they tried on the submitted gloves they did not 
tear and that they brought with them certificates from foreign hospitals wherein 
it was stated that these gloves were of excellent quality.  He further continued 
that they had the utmost confidence in their product, so much so that they 
brought more samples with them and the Committee was free to try them and 
see if they get torn when put on or not.  He also said that in future calls for 
tenders they were still going to present “Demotek” gloves. Mr Scicluna 
explained that the opinion of the Adjudicating Board on the reliability of the 
gloves was very subjective.



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2008

14

Ms Debattista said that they did not take into consideration the certificates 
produced but only their technical evaluation and if these gloves are torn when 
medical staff tried on these gloves, Government Pharmaceutical Services were 
not going to buy them.

Mr Pace pointed out that all gloves were C.E. marked but that did not mean that 
they were problem free. In fact, when they check the submitted gloves they still 
find problems.  He further continued that years ago they used to send samples 
to the Standards Laboratory for testing but some products that were certified as 
compliant with the tender specifications from the Standards Laboratory were 
found to be unusable to the nursing staff.  If the nursing staff refused to use 
items that were certified by the Standards Laboratory, Government 
Pharmaceutical Services did not buy them anymore. The Department had to 
ensure that quality products are purchased in view of the delicate nature of 
medical interventions.

The General Contracts Committee made some interventions in order to clarify 
certain issues. Mr Pace was asked to explain the process how the gloves were 
tested. Mr Pace explained that they were put on in the same process as expected 
from the medical profession. Ms Debattista was asked if the offer submitted for 
one year only was compliant with Clause 3 of the tender specifications and 
conditions. Ms Debattista replied that the first compliant offer was the most 
expensive one, therefore they recommended for award the offer made by 
Technoline which was for one year only.  She further continued that if the 
General Contracts Committee approved, they could ask the cheaper tenderers to 
submit a sample for adjudication purposes.

After deliberating on the submissions and from the evidence given the 
Committee agreed that the Department of Government Pharmaceutical Services 
was not correct in its recommendation for award in view of the following 
considerations:

1) The recommended tenderer was not compliant with Clause 3 of the 
specifications and conditions of the tender which requested quotes for 3 
years and which established that adjudication of offers will be based on 
the total of the three prices.

2) The method of testing the gloves leads to subjective conclusions and 
cannot be considered as a valid eliminating criteria
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Hence, the General Contracts Committee resolved that the objection by Euro 
Pharma Ltd should be upheld.  The Committee also agreed that the deposit paid 
should be refunded.

Francis Attard
Chairman

V. Grech
Member

O Vassallo
Member 

C Gatt
Member

C J Delicata
Member

V Camilleri
Member
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Case Number 3

Meeting of the General Contracts Committee

17 April 2008

WSM/030/07 – Procurement of Waste Sorters/Drivers and Semi-Skilled 
Duty Personnel at the SAWTP, Marsascala.

WSM/031/2007 – Procurement of Personnel for General Hand Duty 
Services at the Thermal Treatment Facility, Marsa.

WSM/032/2007 – Procurement of Operators for the Civic Amenity Sites 
managed and operated by WasteServ Malta Ltd.

Final Decision

People Solutions Limited objected to the award of contract in respect of three 
Departmental tenders published by WasteServ Malta Ltd. The company 
claimed that the tenderer recommended for the award of the contracts, namely 
Messrs J F Security, was ineligible to bid and this in terms of Clause 2.2.8 of 
the Tender Document and in terms of law since in actual fact neither J F 
Security nor J F Security Services Limited hold a valid licence issued by the 
Director of Labour as required ‘ad validitatem’ in terms of Section 3 (1) of 
Legal Notice 127 of 1995 (Employments Agencies Regulations). 
Consequently, in view of the above, the bid submitted by J F Security/J F 
Security Services Ltd should not have been considered or entertained.

Furthermore, by way of corollary to the above, it is also to be underlined that 
the Objects of J F Security Services Limited as set out in the Memorandum of 
the said Company (copy herewith attached) does not include the provision of 
temping services/acting as an employment or recruitment agency.

Consequently, in view of the fact that the bid submitted by J F Security/ J F 
Security Services Limited is to be refused for the reasons set out above, the 
contract ought to be awarded to the next bidder, that is, People Solutions 
Limited which satisfies all the terms, conditions and criteria stipulated in the 
Tender Document.

The General Contracts Committee convened to discuss and decide the 
objection raised by People Solutions Ltd after the published recommendation 
by WasteServ Malta Ltd for award of the above captioned tender to J F 
Security & Consultancy Services Ltd.
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The following persons were present for the hearing:

WasteServ Malta Ltd - Ing Aurelio Attard
Dr Stefan Frendo
Dr Antoine Cremona
Dr Elizabeth Ganado

People Solutions Ltd - Mr Michael Debono
Dr Chris Cilia

J F Security & Consultancy Services Ltd - Dr John Gauci
Ms Jean Camilleri
Ms Sara Formosa

At the beginning of the meeting Dr C Cilia asked who was awarded the tender 
because it was not clear whether it was Messrs J F Security Ltd or Messrs J F 
Security Consultancy Services Ltd.

Dr S Frendo confirmed that the recommendation for award was in favour of 
Messrs J F Security & Consultancy Services Ltd (Reg No C13768)

Dr Cilia said that in order to act as an Employment Agency, according to Legal 
Notice 127/1995 the company had to be licensed.  Such licence is issued by the 
Director of Labour.  People Solutions Ltd is in possession of this licence 
whereas J F Security & Consultancy Services Ltd is not.  Therefore J F 
Security cannot operate as an Employment Agency which means that they 
cannot be recommended for award of these tenders as they are ineligible.

Dr Frendo argued that the contracting authority was not requesting the services 
of an Employment Agency.  All it needed was a company to supply it with 
personnel for different functions. Companies do not require any licence to 
provide such personnel.  This was even confirmed by the Director, Department 
of Industrial & Employment Relations.

Dr Frendo further continued that this was not a matter of public procurement 
but a private relationship between the contracting authority and a contractor. It 
was not in the competence of the General Contracts Committee to decide on the 
licence issue. The Committee is to decide as to whether the offer of the 
recommended tenderer was a valid one or not. 

Dr Gauci stated that the offer submitted by Messrs J F Security & Consultancy 
Services Ltd was up to specifications and that there was confirmation that no 
licence was needed for these services.

Dr Cilia argued that the General Contracts Committee is to ensure that all 
Regulations are followed and not only Public Procurement Regulations as this 
was not a private matter and the competitor had every right to check every 
detail in the name of transparency.  He said that People Solutions Ltd were a 
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licensed company and this imposed a cost on the company. If they were not 
licensed they could have tendered at a lower rate.  WasteServ Malta Ltd 
requested a certain amount of employees.  Neither People Solutions nor J F 
Security had this workforce. Therefore they had to procure these labourers and 
send them to the contracting authority.  That meant that the company had to be 
licensed as an Employment Agency otherwise no temping could be effected 
because temping is Employment Business.

Dr Cilia further stated that the correspondence between Messrs J F Security & 
Consultancy Services Ltd was done after his clients objected to the decision 
taken by WasteServ Malta Ltd and that he was not aware of such 
correspondence.  He did not exclude the possibility that the Director of Labour 
was not correct in his assumption.

Dr Frendo emphasized that public procurement could even be done with a 
company/consortium prior to its incorporation. All this is perfectly legal.  You 
do not need a license for Employment Services.  He further continued that the 
General Contracts Committee had the authority to supervise Public 
Procurement Regulations and the Director of Labour to decide whether a 
licence was needed or not. The tender document should be the only point of 
reference when deciding on the validity of this appeal.

The General Contracts Committee made a number of questions. WasteServ Ltd 
was asked to explain the scope of this tender. It explained that it required a 
number of workers. The scope of these tenders was to procure the services of 
these workers. There workers will not be employed by WasteServ but they will 
be employed by private companies. The companies providing these workers 
will be paid a commission on the wages paid to these workers. WasteServ will 
determine the wages of these workers. WasteServ was asked if the 
recommended tenderer was fully compliant with the tender conditions. It 
replied in the affirmative. The Committee then asked the contracting authority 
whether it was aware as to what sort of a trading licence was required in terms 
of Regulation 2.2.8. The answer was in the negative.

After deliberating on the submission and from the evidence given the 
Committee feels that the adjudication of tenders should be carried out solely on 
the basis of the published tender document. In this particular case it became 
evident that the contracting authority had obliged tenderers to quote a valid 
trading licence when it was not aware as to what sort of licence was required. 
Consequently, it cannot ensure that all offers received are administratively and 
technically fully compliant with the tender conditions. In the circumstances the 
General Contracts Committee feels that WasteServ Malta Ltd was not correct 
in its recommendation for award of the tenders in question. The three tenders 
should be.

Hence, the General Contracts Committee resolved that the objection(s) by 
People Solutions Ltd should be partly upheld and the tenders should be 
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cancelled.  The Committee also agreed that the deposit paid should be 
refunded.

Francis Attard
Chairman

J Mizzi
Member

M D Aquilina
Member

V. Grech
Member

C J Delicata
Member

C Gatt
Member

V Camilleri
Member

O Vassallo
Member
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Case Number 4

Meeting of the General Contracts Committee

28 April 2008

GPS 03.066.D07.DC - Tender for the Supply of Ganciclovir 500 IV 
Injections.

Final Decision

Cherubino Ltd objected to the recommendation for an award of contract to P & 
D Pharmaceuticals Ltd, UK for the supply of ganciclovir 500 IV injections. 
Cherubino Ltd stated that its offered price was in fact cheaper than the 
recommended tenderer’s price. Furthermore they are the sole local agent and 
distributor of Roche Products Ltd, the producer of this product, and is already 
supplying this same product. 

The General Contracts Committee convened to discuss and decide the 
objection raised by Cherubino Ltd after the published recommendation by the 
Department of Government Pharmaceutical Services for award of the above 
captioned tender to P & D Pharmaceutical Ltd.

The following persons were present for the hearing:

Government Pharmaceutical - Ms Anna Debattista (Director)
Services Ms Isabelle Grima (Assistant 

Director)
Ms Miriam Dowling

Cherubino Ltd - Dr Adrian Delia (Legal Advisor)
Dr John Gauci (Legal Advisor)
Dr Marcello Basile Cherubino
Mr David Cherubino

P & D Pharmaceuticals Ltd - Mr Ian Greenep
Mr Mark Debono

The Chairman of the General Contracts Committee explained the procedure 
that is normally adopted during the hearing of these appeals. Appellants are 
invited to explain the basis of their objection and then the contracting authority 
will be invited to reply to these comments. This procedure is repeated a second 
time. In the third session the General Contracts Committee will address 
questions on issues that may require clarifications. Interested parties will also 
be given the opportunity to give their views.
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Dr Delia asked whether P & D Pharmaceuticals Ltd were a party to this appeal. 
The Chairman of the General Contracts Committee informed him that they 
were not. Dr Delia asked whether the product that was to be procured under 
this tender is the same one that is being delivered by Cherubino Ltd. The 
General Contracts Committee informed him that he could not make any 
questions but he should explain the basis of his clients’ objection. Dr Delia 
stated that they were objecting to the decision taken by the Government 
Pharmaceutical Services because they submitted the cheapest bid and they were 
not recommended for award because their product was not registered.  He 
reiterated that they did not receive the notice in which they were instructed to 
register the product within six weeks.

Ms Debattista explained that the tender’s adjudication was not based solely on 
the quoted price but on all Published Tender Conditions and Requirements.  
She confirmed that Messrs Cherubino Ltd submitted the cheapest bid but the 
product as quoted by Cherubino Ltd was not registered whilst the product 
submitted by P & D Pharmaceuticals Ltd was registered under Article 126A, 
Authorisation Root AA 244/05101.  Therefore, the Evaluation Committee 
proceeded with the recommendation for award to the bidder of the registered 
product.

When Dr Delia asked if both bidders submitted the same product, Ms 
Debattista answered that she would need to see a sample before verifying if the 
product was the same.  Dr Delia then asked if Cherubino Ltd is already 
supplying Government Pharmaceutical Services with the product in question. 
Ms Debattista stated that Cherubino Ltd was the present supplier of ganciclovir 
500IV injections via ex-advert.

When the Chairman of the General Contracts Committee reminded Dr Delia 
that no counter-examinations were permitted, Dr Delia protested.

Ms Debattista repeated that the product offered by Cherubino Ltd was not 
registered in Malta and the product can only be imported once it is registered.  
Government Pharmaceutical Services cannot procure other than from the 
Authorisation Holder as per local legislation.  P & D Pharmaceuticals Ltd are 
licensed, therefore they were recommended for award.

Dr Delia stated that as both Cherubino Ltd and P & D Pharmaceuticals Ltd are 
offering the same product and that product was registered, the offer submitted 
by Cherubino Ltd could be accepted because there was nothing wrong with 
their submitted product.

Ms Debattista explained that in a previous contract for the same product an ex-
MST Advert was issued because none of the submitted offers had a registered 
product.  On the basis of public health considerations in specific circumstances 
the Director General (Health) has the authority to authorize via Article 20 root 
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a contract for twelve months only.  This ex-Advert expired the previous week.  
This is only utilized when there is no registered product.

When Dr Delia asked who can register products and whether Government 
Pharmaceutical Services are a wholesale dealer because P & D Pharmaceuticals 
Ltd were not wholesale dealers, Ms Debattista said that there is the relevant 
legislation to which he could refer as there are a lot of different criteria.  She 
further continued that the Medicines Regulatory Authority published a list 
which showed that P & D Pharmaceuticals Ltd were licensed.  Messrs P & D 
Pharmaceuticals Ltd are tendering to another dealer, namely Government 
Pharmaceutical Services, therefore the other wholesale dealer is Government 
Health Procurement Services.  Part of the legislation stipulates that no 
wholesale dealer can sell or tender unless to another licensed wholesale dealer.  
Government Pharmaceutical Services issues medicines to local pharmacies.  
She further stated that Cherubino Ltd were given ample time to register the 
product.

Mr David Cherubino stated that they never received any correspondence from 
Government Pharmaceutical Services instructing them to register their product.  
He further stated that they submitted their application to register but as there 
was a back-log the registration is still pending.  Mr Cherubino said that on 
election day he was told by Ms Debattista that there was no obligation to 
register the product.

Ms Debattista said that Mr Cherubino was quoting her out of context and 
explained that even though on election day Dr Cherubino and Mr D Cherubino 
shot upstairs when they were supposed to wait downstairs, she explained the 
different scenario regarding the tendering procedure and that GPS always 
adjudicated tenders in terms of the Published Specifications and resorted to 
Article 20 only if no offers that were compliant were received.

Ms Debattista then asked Cherubino Ltd what their telefax number was. The 
number that she was given was the same number as the transmission 
verification report on which the telefax instructing Cherubino Ltd to register 
the product was sent. The report was dated 1st August, 2007.  She further stated 
that Ms L B Cherubino, the contact person on submission of tender told them 
that Cherubino Ltd were to apply for the registration of the product since the 
19th January, 2007.  When Ms Debattista asked what was the date on which 
Cherubino Ltd applied to register the product, no answer was given.

When Dr Delia asked what was the time frame allowed to register product, Ms 
Debattista quoted Clause 9.1.2 from the Tender’s Special Conditions namely 
“tenderers will be allowed an additional 6-week period from the closing 
date of the respective tender or from the date of request from Director 
General of Contracts/Director GPS, in order to be able to register the 
offered medicinal product in terms of prevailing Laws of Malta.”
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When Dr Delia asked when the termination of the stipulated 6 weeks was, Ms 
Debattista answered that he should bring a calendar and check.  Dr Delia 
wanted to know the closing date and was told that it was six weeks from the 
closing date.  After this, Dr Delia wanted to see the document.  He was shown a 
copy of the document but he stood up and insisted to see the document in the 
GPS’s file. The Chairman drew his attention that his attitude was unacceptable. 
Dr Delia protested and complained that he was being treated in an outrageous 
manner. In the light of continuous protests from Dr Delia, the Chairman asked 
him to leave the room.

Mr Greenep stated that P & D Pharmaceutical Services were registered and that 
they could sell to other wholesalers in the United Kingdom or in any of the 
European Union countries.  He emphasized that they tendered according to the
stipulated regulations and registered the product.

The General Contracts Committee asked the Government Pharmaceutical 
Services whether it could buy without PMA. Ms Debattista explained that the 
Department is obliged to buy licensed products only because of legal 
implications.  The responsibility of the product lies with the buyer (GPS), the 
dispenser (Pharmacies) and the clinician/prescriber.  The supplier is obliged to 
submit data to any changes that are done to the product.  This carries a lot of 
responsibility on the Market Authorisation Holder, who is the person legally 
responsible for the product.

Dr Gauci stated that P & D Pharmaceuticals Services were late in registering 
the product.

Mr D Cherubino said that a pharmacist was needed to sign the document.

Mr Greenep stated that he was a pharmacist and could therefore sign the 
document.

Mr Debono explained that it was the Marketing Authorisation and not the 
registration that legally allowed the product to be placed in the market. 
Therefore as the manufacturer did not register the product it could not be 
placed in the market.  Messrs P & D Pharmaceuticals Ltd obtained the 
Marketing Authorisation. Therefore they were legally allowed to place it in the 
market.

Dr Gauci objected that Mr Debono should speak on behalf of P & D 
Pharmaceuticals Ltd. When this objection was overruled Dr Gauci left the 
room.

Mr Debono further explained that if a wholesaler was registered in the 
European Union, he is legally allowed to buy/sell.  The conditions are the same 
all over the European Union and all wholesalers have to follow that directive.  
The responsible person who signs the tender document is the pharmacist.
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Mr Cherubino reiterated that a pharmacist has to be registered also in Malta 
otherwise he cannot qualify.

The Chairman of the General Contracts Committee referred Mr Cherubino to 
the Declaration Sheet for Medicinal Products A and to Clause 9 of the Tender 
Document which state that in the event that at the closing date for the 
submission of the offer, the medicinal product being offered does not have the 
relevant authorizations, tenderers will be allowed an additional 6-week period 
from the closing date of the respective tender or from the date of request from 
Director General of Contracts/Director GPS, in order to be able to register the 
offered medicinal product in terms of prevailing Laws of Malta. Mr Cherubino 
was asked whether there product has been registered so far.

Mr Cherubino said that they applied to register the product and that P & D 
Pharmaceuticals Ltd obtained the license more than 6 weeks after the closing 
date.

The Chairmain asked again whether Cherubino Ltd obtained the license in 
question and Mr Cherubino said that that they did not get it because the 
Department in question has a back log and did not process their application yet, 
but the product was registered in the United Kingdom.

Ms Debattista stated that the six weeks time-frame allowed for bidders to 
register their product expired on 7th September 2007. Messrs P & D 
Pharmaceuticals Ltd registered their product prior to this deadline. She further 
stated that there was no request for clarifications from Messrs Cherubino Ltd 
and they did not submit any receipt to show that they had actually applied for 
registration.

After deliberating on the submission and from the evidence given the 
Committee agreed that the Government Pharmaceutical Services were correct 
in their recommendation for award. Cherubino Ltd have failed to register their 
product by the stipulated time while P & D Pharmaceuticals Ltd did register 
their product.
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Hence, the General Contracts Committee resolved that the objection by 
Cherubino Ltd should not be upheld.  The Committee also agreed that the 
deposit paid should be forfeited.

Francis Attard
Chairman

M D Aquilina
Member

V. Grech
Member

C J Delicata
Member

C Gatt
Member

V Camilleri
Member

J Mizzi
Member

O Vassallo
Member
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Case Number 5

Meeting of the General Contracts Committee

30 May 2008

GPS05094D07SC – Tender for the Supply of Thalidomide Tablets –
Advert MST 678/2007

Final Decision

A. M. Mangion Ltd objected to the recommendations dated 23rd April 2008 
wherein an intention was expressed to award the tender for the supply of 
Thalidomide tabs to Messrs Cherubino Ltd. Appellants stated that the required 
medicinal is available in a clinically equivalent formulation which is centrally 
registered in the EU. In the prevailing circumstances, unlicensed drugs cannot 
be marketed or distributed on the local market.

The General Contracts Committee convened to discuss and decide the 
objection raised by A. M. Mangion Ltd after the published recommendation by 
the Government Health Procurement Service for award of the above captioned 
tender to Messrs Cherubino Ltd.

The following persons were present for the hearing:

Gov. Health Procurement Services - Ms Anna Debattista (Director)
Ms Isabelle Grima (Assistant 
Director)
Ms Miriam Dowling

A. M. Mangion  Ltd - Dr Stefania Zerafa
Mr Ray Vella
Mr David Baldacchino
Mr Brian Debono
Mr Alan Mulligan
Mr Jonathan Mangion

The Chairman of the General Contracts Committee explained the procedure 
that is normally adopted during the hearing of these appeals. Appellants are 
invited to explain the basis of their objection and then the contracting authority 
will be invited to reply to these comments. This procedure is repeated a second 
time. In the third session the General Contracts Committee will address 
questions on issues that may require clarifications. Interested parties will also 
be given the opportunity to give their views.
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When explaining the basis of the appeal filed by A. M. Mangion Ltd, Dr Zerafa 
stated that they were objecting to the decision taken by the Government Health 
Procurement Services because they were excluded and the tender was awarded 
to a company which does not have their product licensed. She stated that the 
registration of a medicinal product should be given primary consideration when 
adjudicating the offers received in this call for tenders. She further stated that 
the products have to be registered in Malta as per relevant legislation. In order 
to substantiate this view Dr Zerafa submitted a copy of the decision of the 
Public Contracts Appeals Board in respect of an appeal filed related to a tender 
for the supply of Ipratropium Bromide Nebuliser Solution.  

Ms Debattista on behalf of the Government Health Procurement Services stated 
that A M Mangion Ltd offered 50mg capsules while the tender specifications 
stated that the medicine should be of 100mg tablets. This means that their offer 
was not according to specifications. Ms Debattista confirmed that Government 
Health Procurement Services recommended for award the cheapest technically 
compliant offer.

Mr Alan Mullighan continued to explain that two of the 50mg dose are a 
clinical alternative to the 100mg and that their product is licensed here in Malta 
as per letter dated 16 April 2008 while that of Cherubino Ltd is still unlicensed. 
Dispensation from the registering of medicinal products should be resorted to 
in exceptional cases only.

Ms Debattista explained that Government Health Procurement Services buys 
only products which are approved by the Health Division. In this case if 
approval was issued to procure 100mg tabs only, than its Directorate cannot 
procure other medicines with different doses and formats. The specifications of 
the tender were very clear in this regard.  Moreover, all medicinal products 
procured by Government Health Procurement Services need to have the 
necessary license. In view that there were no licensed alternatives to the 
product offered by Cherubino Ltd, Director General Public Health Regulation 
had approved the dispensation from the obligation of registering this product 
before use on 25th March, 2008. Ms Debattista drew the attention of all 
concerned that A. M. Mangion Ltd’s product was registered on the 16 April 
2008 while the closing date of tender was October 2007.  She further stated that 
this particular product does not fall under Clause 9.1.2 of the Special 
Conditions but as “Specials”.

Ms Debattista made a statement of fact that the price of A. M. Mangion Ltd is 
much higher than the price recommended for offer.

The General Contracts Committee asked A. M. Mangion Ltd whether in their 
normal course of business, they consider 50mg capsules as similar product of 
100mg tablets. Mr Ray Vella explained that clinically 2 50mg capsules are 
considered as substitutes of 100mg tablets.
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After deliberating on the submission and from the evidence given the 
Committee agreed that the product offered by A.M. Mangion Ltd is not the 
same as requested in the tender. The Committee feels the Government Health 
Procurement Services were correct in their recommendation for award.  A M 
Mangion Ltd did not offer the requested medicine.

Hence, the General Contracts Committee resolved that the objection by A M 
Mangion Ltd should not be upheld.  The Committee also agreed that the 
deposit paid should be forfeited.

Francis Attard
Chairman

O Vassallo
Member

M D Aquilina
Member

V Camilleri
Member

C J Delicata
Member
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Case Number 6

Meeting of the General Contracts Committee of the

30 June 2008

UM 1254 – Supply and Delivery of Office and Other Furniture for the 
Reading Halls at the Library, University of Malta.

Final Decision

Alfa Co Ltd are contesting the decision taken by the University of Malta to 
award the above captioned tender to Lot 1 and Lot 2 to Fino & Sons Ltd and 
Lot 3 to Prestige Ltd.

Alfa Co Ltd are opposing the award because they are stating that in Lot 1 and 
Lot 2 they are fully compliant to specifications and ergonomics.  The item 
requested with ‘adjustable height’ could have been modified upon demand, 
although it conforms to EU regulations and certifications. With regards to Lot 
3, the choice is endless and it was concluded that it depends on the sole 
discretion of the user.

The General Contracts committee convened to discuss and decide the objection 
raised by Alfa Co Ltd after the published recommendations by the University 
of Malta for award of the above captioned tender to Fino & Sons Ltd and to 
Prestige Ltd.

The following persons were present for the hearing:

University of Malta Mr Karm Saliba (Procurement 
Manager)
Ms Charlotte Attard (Consultant)

                                                                  Mr Kevin Ellul (Head of Resources)
                                                                 Mr Chris Soler (Legal Advisor)

Mr Anthony Mangion (Director, 
Libraries)

                                                                  Mr Stefan Ancillieri (IT Services)

Alfa Co Ltd                                               Ms Suzanne Grima (Manager)

Prestige Offices Ltd                                  Ms Lorraine Mamo (Director)
                                                                  Mr Wilfred Spiteri (Director)

Fino & Sons Ltd                                       Mr Dino Fino (Manager)
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Ms Nicoletta Muscat (Sales 
Representative)

The Chairman of the General Contracts Committee explained the procedure 
that is normally adopted during the hearing of these appeals.  Appellants are 
invited to explain the basis of their objection and then the contracting authority 
will be invited to reply to these comments.  This procedure is repeated a second 
time.  In the third session the General Contracts Committee will address 
questions on issues that may require clarifications.  Interested parties will also 
be given the opportunity to give their views.

Ms Grima stated that they were objecting to the decision taken by the 
University of Malta because the products they are offering are Italian and 
conforms to EU standards and ergonomics.  They are also the cheapest.

Mr Saliba stated that with regards to Lot 1 Alfa Co Ltd’s offer was not 
according to specifications as they were not offering tables according to the 
designs as requested in Annex A to Tender.  With regards to Lot 2 the height of 
table offered by Alfa Co Ltd was not according to the specifications. 

Mr Saliba pointed out that when the University of Malta held site meetings in 
order to explain designs, requirements and the subsequent layout of the library 
Alfa Co Ltd were not present.

With regards to Lot 3 – Armchairs and Sofas, Alfa Co Ltd did not offer proper 
sofas and armchairs. According to the University of Malta the definition of sofa 
in the Cassell Concise Dictionary is “a long stuffed couch or seat, with raised 
back and ends”.

Ms Grima explained that it does not make any difference if the desks have 
indent and not rounded edges but Mr Mangion stated that semi-circular 
recesses accommodates more  people to work around the desks which is the 
main objective of this project. He further explained that the high tables were 
preferred so as people can move on and not sit around them, therefore, the 
height was very important. He continued to explain that the armchairs and sofas 
to be used in the Library are intended for reading and relaxation.

Alfa Co Ltd confirmed that they knew what was requested in the specifications 
when asked by the representatives of the University of Malta.

After deliberation on the submissions and from the evidence given, the 
Committee agreed that the University of Malta were correct in their 
recommendations for award with regards to Lot 1 and Lot 2.  However, the 
objection for Lot 3 is accepted by the General Contracts Committee since the 
offer submitted by Alfa Co. Ltd was according to the published specifications.
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Hence, the General Contracts Committee resolved that the objection of Alfa Co 
Ltd is to be partly upheld.  The Committee agreed that one-third of the deposit 
paid is to be refunded while the rest is to be forfeited.

Francis Attard
Chairman

                   J Borg Grech
                      Member

M D Aquilina
Member

V. Grech
Member

C J Delicata
Member

C Gatt
Member

V Camilleri
Member

J Mizzi
Member

O Vassallo
Member
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Case Number 7

Meeting of the General Contracts Committee of the

4 August 2008

CT 2043/2008 – Supply, Delivery and Installation of a Shelving System at 
the Records Store of the Department of Contracts

Final Decision

The General Contracts Appeals Board was held on the 4th August 2008.  The 
meeting was opened by the Director General (Contracts), Mr Francis Attard, 
who explained that he had taken an active part in the adjudicating process when 
both applicants ALFA and Dexion Storage Systems Ltd were declared as being 
non-compliant.  In the circumstances, Mr Charles Gatt was appointed as 
Chairman of the Appeals Board, and Mr Attard took no further part in the 
proceedings.

The Chairman informed all parties concerned, that applicants were to put their 
case strictly on the basis of their respective Letters of Objection, and that 
appellants will be given another chance to further explain their objection after 
the Contracts Department’s /technical advisor’s replies.

The following persons were present for the hearing:

Contracts Department Perit J Borg Grech
Mr Oreste Cassar
Ms Christine Friggieri
Ms Sonia Brincat

ALFA Ms Romina Formosa

Dexion Storage Systems Ltd Mr Anthony Guillaimier
Mr Adrian Mifsud

ALFA stated that:

1.  Their offer was for eight (8) levels, instead of the required six (6) levels 
“meaning we are not only complying to specifications but offering greater 
versatility for less in price”, thus maximizing storage space.

2.  Their system is bolt-free.  A bolted system is explicitly renowned on the 
continent as an inferior substitute to a Bolt-Free System, and that such a 
system is cumbersome and non-practical in nature.
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3.  The certificate of Loading Capacity was enclosed in their tender 
documents.

4.  Every unit has its own anti-tiling device as confirmed by their foreign 
supplier.

5.  K & S Marketing Ltd was awarded the relative tender for the published 
price of €37760 whilst appellants were subsequently informed that price 
was actually €38692.

The Contracts Department representatives replied to the above assertions by 
stating that basically, appellants were declared technically non-compliant for 
the following main reasons:

-  System offered was not a Bolted system

-  Loading factor was way below of what was required, a fact eventually 
confirmed by appellants

Dexion Storage Systems Ltd objection was based on the following points:

-  Their offer meets or exceeds the tender specifications, in all respects

-  Their system has a vertical pitch of 20mm, as against the 25mm pitch 
required in the Contracts Department specification.  Their system offers a 
finer shelf height adjustment, with shelf dividers that simply grip and lock 
onto the shelf.

-  Their system undergoes a phosphate degreasing process and is powder 
coated to RAL 9002

-  Their system requires negligible maintenance since bearings are 
completely sealed and will not need any further lubrication throughout the 
lifetime of the system.

The Contracts Department’s representatives stated that applicants were 
declared technically non compliant for the following main reasons:

-  System offered was not a Bolted System

-  System envisaged a vertical pitch adjustment of 20mm instead of 25mm 
as per tender specifications.

The Department of Contracts representatives also stated that the difference in 
the tender price of €932 represented the cost of perforation of shelves which 
was actually included in their covering letter submitted in the original tender 
offer.
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It was also made clear that this tender was adjudicated in favour of K & S 
Marketing Ltd as they were the only technically compliant tenderers.  The 
arguments brought forward by both appellants that their systems were more 
modern and superseded bolted system to not hold water.

In the circumstances, the General Contracts Committee has evaluated the 
arguments brought forward by both appellants, as well as the Contracts 
Department’s explanations, and has decided not to consider favourably their 
respective appeals.

In the circumstances deposits effected by both applicants are not to be 
refunded.

Charles Gatt
Chairman

M D Aquilina
Member

V. Camilleri
Member

V. Grech C J Delicata
Member Member

J Mizzi O Vassallo
Member Member
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Case Number 8

Meeting of the General Contracts committee of the

17 September 2008

CT 18/2008 – Supply, Installation and commissioning of a CCTV System 
to the Armed Forces of Malta. – FO 6604/14/08

Final Decision

Alberta Fire and Security are contesting the decision taken by the Armed 
Forces of Malta to award the above captioned tender to Firetech Ltd.  Alberta 
Fire and Security are opposing the award because they were informed that their 
bid had to be rejected due to failure to comply with Clauses 3d, 3e and 3g.

The Gerneral Contracts Committee convened to discuss and decide the 
objection raised by Alberta Fire and Security after the published 
recommendations by the Armed Forces of Malta for award of the above 
captioned tender to Firetech Ltd.

The following persons were present for the hearing:

Armed Forces of Malta              Dr Mario Spiteri – Staff Officer, Legal Matters
                                                    Colonel David Mifsud – Representative of the 

Evaluation Board
Lance Bombardier Johann Meruzzi
Mr John Debattista – Assistant Director

                                                  
         

Alberta Fire and Security Dr John Gauci – Legal Council
                                                     Dr Adrian Delia – Legal Council
                                                     Duncan Barbaro Sant

The Chairman of the General Contracts Committee explained the procedure 
that is normally adopted during the hearing of these appeals.  Appellants are 
invited to explain the basis of their objection and then the contracting authority 
will be invited to reply to these comments.  This procedure is repeated a second 
time.  In the third session the General Contracts Committee will address 
questions on issues that may require clarifications.  Interested parties will also 
be given the opportunity to give their views.
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Dr Delia stated that they were objecting to the decision taken by the Armed 
Forces of Malta. With regards to Clause 3d, their clients – Alberta Fire and 
Security confirm that they have duly visited and inspected the premises twice 
and provided the required setup plans with their offer.  

With regards to Clauses 3e and 3g – Alberta Fire and Security also provided 
the guarantees requested in the two clauses as they have duly signed the Tender 
Form which forms part of the integral bid thus confirming that they are 
providing the said guarantees. 

Moreover, Armed Forces of Malta should have requested clarifications from
Alberta Fire and Security if certain points were not clear.

Colonel Mifsud stated that he confirms that Alberta Fire and Security visited 
the premises but did not submit a setup plan. By a setup plan Colonel Mifsud 
explained that AFM were expecting a site plan indicating where the cameras 
were to be installed.

Colonel Mifsud explained that Alberta Fire and Security were requested to 
confirm conditions stated in the Specifications which however, they did not. Dr 
Mario Spiteri stated that other bidders submitted the guarantees requested in the 
Specifications.

Dr Delia argued was that a setup plan does not necessarily mean a drawing. 
What Alberta and Security submitted was a list of all the equipment intended to 
be used in this contract. Dr Delia pointed out that a drawing was not requested 
in the Specifications. 

Moreover, Dr Delia pointed out that had there been any doubts, Armed Forces 
of Malta could have asked for further clarifications and since Alberta Fire and 
Security duly signed the tender form they have accepted all the Specifications 
and Tender Conditions.

Colonel David Mifsud explained that a setup plan was needed in order to show 
where the cameras were going to be installed and how the installation of the 
cameras was going to be carried out. This was the main reason for the purpose 
of the site visit.  The site is a historical place of interest therefore a plan is 
highly necessary. Furthermore, Clause 3 of the Special Conditions state, in bold 
lettering, that “no considerations will be given to tenderers failing to comply 
with any of the above condition” and since Alberta Fire and Security failed to 
comply with Clauses 3e and 3g their offer was not taken into consideration.

After the deliberation on the submissions made and from the evidence given, 
the Committee feels that the Armed Forces of Malta could not disqualify 
tenderers who had not submitted a site plan. This was not stated clearly in the 
tender conditions. Furthermore, the tender conditions do not oblige tenderers to 
make any formal declarations or to submit any documentary evidence on the 
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warranty and guarantee requested under 3 (e) and (g). In the circumstances the 
Committee accepts the objection made by Alberta Fire and Security but a fresh 
call is to be initiated with revised specific tender conditions.

Hence, the Committee agreed that Alberta Fire and Security is to be refunded 
the whole value of the deposit.

Francis Attard
Chairman

J Borg Grech
Member

M D Aquilina
Member

J Mizzi
Member

C J Delicata
Member

C Gatt
Member

V Camilleri
Member
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Case Number 9

Meeting of the General Contracts Committee

18 September 2008

KNPD/ERDF/DT0108 - Professional Services for the Supervision and 
Certification of Construction, Services and Finishing Works of 
Independent Living Centre at Hal Far.

Final Decision

The General Contracts Committee convened to discuss and decide the 
objection raised by Perit Valerio Schembri after the published recommendation 
by the Kummissjoni Nazjonali Persuni b’ Dizabilita for award of the above 
captioned tender to EMDP Ltd.

The following persons were present for the hearing:

National Commission - Ms Vicky Gauci (Project Leader)
Persons with Disability Mr John Anastasi (Manager)

Perit Valerio Schembri - Perit Valerio Schembri
Dr Paul Farrugia

Interested Party - Perit Mariello Spiteri
Ms Mary Rose Borg

Perit V Schembri stated that as the award criteria was based on the most 
economically and advantageous offer, namely, 70% technical and 30% 
financial they needed a copy of the evaluation report to further substantiate 
their objection.  He than explained that the award criteria was based on the 
Global Price (Annex V of tender document refers) and that this was 
reconfirmed when the Evaluation Committee asked him to submit his Global 
Price as he only submitted the Cost per Hour.  Perit V Schembri then 
questioned the submitted workings because his offer of €9,500 got 30 points 
and the offer submitted by EMDP Ltd for €13,800 also got 30 points which is 
not logical.

Ms V Gauci explained that the award criteria of the tender was based on the 
most economically and advantageous submitted offer and not on the Global 
Price.  She said that they took into consideration the number of hours to be 
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worked with the result that EMDP Ltd were going to work 146 hours more than 
Perit Schembri.  This proved that they decided on the number of hours and not 
on the price.  Ms Gauci also confirmed that Perit Valerio Schembri did not 
submit the Global Price at tendering stage.

Perit V Schembri emphasized that as KNPD wanted someone to supervise the 
building of the structure, the number of hours was irrelevant as long as the 
supervision was effective.  When a Global Price is requested there will be no 
predetermined number of hours.  He further stated that there was no reference 
to the number of hours in the tender document, therefore they could not base 
the recommendation for award on the number of hours.

Dr Farrugia stated that in the call for tenders a Global Price was requested and 
even though it was submitted after the closing date of the submission of 
tenders, once the Evaluation Committee asked his client to submit it, it has to 
be accepted and the submitted offer cannot be disqualified. Therefore the 
argument raised by KNPD was ultra vires and cannot be used.

Ms Gauci argued that their only interest was that works were according to 
specifications and therefore the greater the number of hours the more effective 
the supervision.  She also confirmed that nobody specified the number of hours 
but the Evaluation Committee worked it out.

Perit Spiteri said that the tender submitted by Perit Valerio Schembri should 
have been disqualified because he did not submit a Global Price and therefore 
he had no right to file this objection.  He explained that the Global Price 
consisted of an hourly rate and a cost capping.  He also referred to Annex V 
where his company gave a breakdown of the Global Price which reflected more 
hours on site.  He concluded that if Perit Schembri was given the Technical 
Breakdown he wanted one as well.

When asked by the Chairman of the General Contract’s Committee about the 
Award Criteria and if they wanted a Global Price or Rates Ms Gauci stated that 
Clause 13.7 stated that 70% were for the technical score and 30% for the 
financial score.  She also reiterated that they needed both Global Price and 
Rates to ensure the maximum output even though they were still going to 
supervise them.  She said that both EMDP and Perit Valerio Schembri were 
given the same marks because they submitted the same hourly rate.

After deliberating on the submission and from the evidence given the 
Committee concluded that the tender did not specify in a clear way the award 
criteria in respect of the financial offer. The Committee notes the good work 
carried out by KNPD. However, it has not received sufficient confirmation 
whether tenderers were to submit their financial offer as a global price only or 
indicate the number of hours to be utilized for this contract together with the 
respective rates.
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Hence, the General Contracts Committee resolved that the objection by Perit 
Valerio Schembri should be upheld and the deposit paid should be refunded. In 
order to ensure transparency in the award of such a contract the Committee 
resolved that this tender should be cancelled and a fresh call be published with 
clear adjudication criteria.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

V. Grech
Member

C J Delicata
Member

C Gatt
Member

V Camilleri
Member

J Mizzi
Member

O Vassallo
Member
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Case Number 10

Meeting of the General Contracts Committee

1 October 2008

WD 1875/2008 - Tender for the Formulation of a Procedure for the Energy 
Performance Rating of Dwellings for Malta.

Final Decision

The General Contracts Committee convened to discuss and decide the 
objection raised by b.NEL Engineering Consultancy Ltd after the published 
recommendation by the Services Division, Works for award of the above 
captioned tender to Building Services Engineering.

The following persons were present for the hearing:

Services Division, Works - Perit Stephen Pulis (Chief Architect)
Perit C. Mifsud Borg (Director 
General)
Perit Joanne Vassallo

b.NEL Engineering - Ing Victor Bonello (Managing  
Director)

Consultancy Ltd

Interested Party - Ing Daniel Azzopardi
Ing Alan Abela

b.Nel Engineering Consultancy Ltd objected to the recommendation of award 
of contract in respect of this tender. After having evaluated the award criteria 
(MEAT) and the points attained by the Company, b.Nel strongly feel that there 
has been some misunderstanding of its submission. The company feels that the 
points that have been awarded in most criteria are well below what one would 
expect, given the experience of the company on the local market and its 
performance in the past years, which compare very well to other Consultancy 
Firms on the market, particularly those also bidding for this project.

Ing Bonello stated that he was filing this objection because he felt aggrieved by 
the marks allotted to their company.  He questioned why he was given nine 
marks out of eighteen when he was a qualified engineer with fourteen years 
experience.  He further stated that they based their Energy Performance Rating 
report on their experience and on the feedback they obtained from it, therefore 
he felt that the fifty-three marks out of hundred allotted to his company is 
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dishonouring and he could not understand why they were given these minimum 
marks.

He further argued that the nineteen marks out of forty for the Rationale could 
not be contested as it was subjective due to it being technical but he could not 
understand why they got only six out of ten marks for the requested Timetable 
as they covered all that was requested.  Ing Bonello also stated that their key 
experts were in house and their experience varied between three to fourteen 
years but they were only given three out of six marks for their Qualifications 
and Skills. That is only fifty per cent of the marks because two of his Key 
Experts were not given any marks and this resulted in their obtaining twenty-
eight out of fifty for the three of them together, him included.

Ing Bonello emphasized that the recommended tenderer was not submitted by a 
registered company but by a group of engineers and that the Key Expert never 
worked in a Consultancy because he is just a Contractor.  He further stated that 
the non-Key Expert was a Water Services Corporation’s employee and that the 
Key Experts formed part of the Work Group of the Working Engineers, 
Chamber of Commerce.  At this point Ing Bonello wanted to know if the 
Services Division consulted with the Chamber of Commerce regarding this 
tender.  He further stated that the recommended tenderer only produced 
Mechanical Engineers and did not have an Electrical Engineer.  He also 
questioned why the Evaluation Committee did not feel the need to interview 
the bidders when it was indicated in the tender document.

Ing Bonello stressed that he even submitted a copy of the report drawn up by 
his company when in the year 2007 they were asked to submit an Energy 
Performance Report of Fort Cambridge, wherein they gave a description of all 
loads and value engineering namely how the setup was before and after and 
how emissions were to be reduced.  He argued that this report on its own 
amplified their skills, setup and expertise. Therefore they should not have 
obtained less marks than the recommended tenderer.

Ing Bonello presented a copy of Contracts Circular No 18/2008 to the General 
Contracts Committee regarding the Contracting Procedures and stated that the 
Contracting Procedure used by the Services Division, Works were not in line 
with this Circular.

Perit Mifsud Borg stated that the Contracts Circular was issued after this tender 
was drafted and that the Tender Document clearly specified that marks were 
allotted to the experience of the Key Experts and that the minimum 
requirement of past experience was that of eight years. These experts were 
expected to have a Post Graduate Degree and at least four years working in the 
specified field. Two of the Key Experts did not have such experience.  He also 
said that the Work Group of the Working Engineers, Chamber of Commerce 
were a Technical Committee that monitors the transposition of the EU 
Directive on energy. They were not consulted on this particular tender.  He 
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further argued that the Key Experts of the recommended tenderer were in 
possession of a Master of Science Degree and three of them had a Mechanical 
and Engineering Degree which covers both.

Perit Pulis explained that the submitted Rationale submitted by b.Nel consisted 
only of one paragraph while the other bidders submitted three and four pages.  
He stated that the Rationale in question contained only generic statements and 
did not amplify the methodology that explains the background of the system 
and the EU requirements/norms.  This was not amplified even though it was 
related to software applications that had to be used.  He argued that this system 
exists in other European countries but not in Malta as yet.  He also explained 
that there are assessors that studied abroad but the bone of contention was not 
how to use the software of a methodology planned by someone else but to 
submit your own methodology, how to create this software for Malta while 
b.NEL only  gave general comments.

Perit Pulis argued that they wanted an overview of the roles of the Key Experts 
and an explanation as to what tasks they were to divulge. The Division was 
expecting bar charts, a timetable and not inter-relation between different tasks 
and they also wanted one methodology and not a methodology for every unit.  
As for the interviews he said that they did not ask for the interview because 
when they saw the background and the sustainability of the submitted offer 
they realised that b.NEL did not understand the tender.

Ing Bonello reiterated that the assessment was to be done in two stages, namely 
the design – pre-construction and post-construction.  He argued that one 
methodology could not be used because first one had to study the type of 
dwelling to ensure that the methodology applies.

Perit Mifsud Borg explained that the Standardised Method is brought out of the 
Methodology which is the base of the project and has nothing to do with 
sustainability.  They had to create a standard, use patterns with studied and 
created standard levels and work out the methodology that has to be used for 
Malta. 

Perit Pulis said that the report of Fort Cambridge was a good report but b.NEL 
had a misconception of this tender.  He said that there are certain patterns of 
usage that have to be followed and that they were looking for Energy 
Performance and not Energy Audit because although Energy Audit was 
important it was not critical. 

When asked by the Chairman of the General Contracts Committee if he 
believed that Evaluation Committee applied different award criteria other than 
the published one, Ing Bonello stated that, that was not the case. He felt that 
their submissions were misunderstood because the marks that were allotted to 
his company did not reflect the results that his company got in the market.
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When asked if the adjudication of the tender was based on only the technical 
aspect of the submitted offer and if the tender fully conformed with the 
Contracts Circular, Perit Mifsud Borg said that the award criteria was that of 
70% for the technical and 30% for the financial aspect.  He also said that the 
tender did not fully conform with the Contracts Circular.

After deliberating on the submissions and from the evidence given the General 
Contracts Committee agreed that the award criteria of this tender was in breach 
of Contracts Circular 18/2008. Experience could only be used as a select 
criteria and not as an award criteria.

The Committee feels that the objection by b.NEL Engineering Consultancy Ltd 
should be upheld.  The Committee also agreed that the deposit paid should be 
refunded and that a fresh call for tenders with selective and award criteria as 
directed by the Department of Contracts is to be published.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

V. Grech
Member

C J Delicata
Member

C Gatt
Member

V Camilleri
Member

J Mizzi
Member

O Vassallo
Member
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Case Number 11

Meeting of the General Contracts Committee

27 October 2008

GPS 68.341.D08.BM – Radioimmunoassay Reagent Kits

Final Decision

Cherubino Ltd are contesting the decision taken by the Government Health 
Procurement Services to award the above mentioned contract to Technoline 
Ltd.

The General Contracts Committee convened to discuss and decide the 
objection raised by Cherubino Ltd after the published recommendations by the 
Government Health Procurement Services for award of the above captioned 
tender to Technoline Ltd.

The following persons were present for the hearing:

Government Health Procurement Services          Ms Anna Debattista (Director)
Dr Gerald Buhagiar 
(Consultant -Mater Dei 
Hospital)

                                                                              Ms Miriam Dowling
Ms Carmen Buttigieg 
(Pathology – Mater Dei 
Hospital)
Ms Analise Sciortino 
(Technical Specifier –
Principal of Lab at Mater Dei 
Hospital)

Cherubino Ltd                                                      Mr David Cherubino 
(Director)
Dr Antoine Naudi (Legal 
Advisor)

                                                                              Khaled Yessind 
                                                                              Marcello Cherubino
                                                                              Francis Cherubino

Technoline Ltd                                                    Ms Elizabeth Seguna
                                                                             Mr Ivan Vassallo
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The Chairman of the General Contracts Committee explained the procedure 
that is normally adopted during the hearing of these appeals.  Appellants are 
invited to explain the basis of their objection and then the contracting authority 
will be invited to reply to these comments.  This procedure is repeated a second 
time.  In the third session the General Contracts Committee will address 
questions on issues that may require clarifications.  Interested parties will also 
be given the opportunity to give their views.

Dr Antoine Naudi stated that products of both offers are very similar and prices
quoted by Cherubino Ltd are according to the tender Specifications and 
Conditions as they quoted for the first, second and third years.  However, 
Technoline Ltd quoted for the years 2008, 2009 and 2010 and their offer is 
more expensive.  The Specifications and Conditions state that contract shall 
commence in August 2009.

Ms Anna Debattista stated that offer by Cherubino Ltd was not recommended 
by GHPS as it was not according to Specifications in respect of the products 
being offered even though it was cheaper.

Dr Gerald Buhagiar explained why offer by Technoline Ltd was 
recommended:  products by Technoline Ltd can distinguish one antibody from 
another while offer by Cherubino Ltd does not.  Moreover, for the procedure of 
extraction in babies consumables are needed and were to be attached in offer 
which Technoline Ltd did. However, Cherubino Ltd did not. If the tests are to 
be carried out with what was offered by Cherubino Ltd the consumables have 
to be obtained from somewhere else thus incurring an extra expense. Offer by 
Technoline Ltd included the consumables in their prices while offer by 
Cherubino Ltd did not include them.  Ms Analise Sciortino also stressed the 
fact that Technoline Ltd’s offer includes all that is necessary in the lab while 
that of Cherubino Ltd does not.

Ms Anna Debattista further explained that in their offer Technoline Ltd did 
quote for year 2011 as they stated that for orders made after 2010 an increase in 
price of 10% shall be incurred.  However, the Scheduling Section at GHPS 
worked out the prices of the items erroneously therefore the schedule is to be 
redone.

Mr Ivan Vassallo of Technoline Ltd stated that they offered prices for three 
years and more.

After deliberation on the submissions and from the evidence given, the 
Committee agreed that GHPS can only recommend for award the cheapest fully 
compliant tender. Given the admission by GHPS of mistakes in the schedule of 
prices it is not clear as to which is the cheapest tender. In this regard the 
Committee resolved that GHPS should evaluate all the offers received and 
recommend for award that offer which is fully compliant with the tender 
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specifications and conditions. It should not take into consideration other factors 
such as efficiency, which have not been specified in the tender document. 

Hence, the Committee agreed that the appeal is to be upheld and that 
Cherubino Ltd are to be refunded the whole value of the deposit paid.

Francis Attard
Chairman

J Borg Grech
Member

M D Aquilina
Member

V. Grech
Member

C J Delicata
Member

C Gatt
Member

V Camilleri
Member

J Mizzi
Member

O Vassallo
Member
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Case Number 12

Meeting of the General Contracts Committee

7 November 2008

WD 662/2003/3 – Formation of Drains in Existing Basin for Harvesting 
Storm Water at Wied Ghollieq, Kappara L/O San Gwann

Final Decision

The General Contracts Committee convened to discuss and decide the 
objection raised by Messrs Asfaltar Construction Ltd., after the published 
recommendation by the Contracts and Procurement Section of the Ministry for 
Resources and Rural Affairs, for award of the above mentioned tender to Mr. 
Joseph Borg.

The following persons were present for the hearing:-

Marine Section and - Perit Gorg Schembri
And Storm Water Control Unit Perit Patrick Grixti Soler

Perit Steven Bonello

Asfaltar Construction Ltd - Mr Paul Magro
Dr Franco Galea – Legal Advisor

Before commencing with the hearing of the appeal, Dr. F. Galea stated the 
following:-

“Dr Franco Galea għan-nom ta’ Asfaltar Construction Ltd. jiddikjara illi s-
Soċjeta Asfaltar Construction Ltd. qegħda tirtira l-appell tagħha u għaldaqstant 
qegħda titlob li jiġi rifuż lilha id-depożitu mħallas mas-sottomissjoni ta’ l-
appell”. 

In the name of Asfaltar Construction Ltd., Dr. F. Galea declared that the lodged 
appeal was being withdrawn and is therefore requesting that the deposit paid be 
refunded.
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After deliberating on the submission made by Dr. F. Galea, the General 
Contracts Committee agreed that as the hearing of the complaint did not take 
place the deposit paid is to be refunded to Messrs Asfaltar Construction Ltd.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

V. Grech
Member

C J Delicata
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V Camilleri
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O Vassallo
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Case Number 13

Meeting of the General Contracts Committee

5 December 2008

MCAST T.32/08 – Provision of cleaning services to all MCAST sites

Final Decision

Gafa Saveways Ltd objected to the award of tender to Clentec Cleaning 
Services. Appellants submitted that Clentec’s offer should not have been 
considered since the offer is not correct and since it does not even cover the 
minimum wage of a worker. It cannot be understood how a company is 
submitting an offer which does not cover at least the minimum wage of its 
workers and does not even correspond with the minimum wage. This is a clear 
case of abuse and requested to investigate the matter.

Cleanmasters Company Ltd objected to the recommended award of this tender 
at €4.67 vat included. This offer does not even comply with the national 
minimum wage. The rate quoted by its competitors does not even reach the 
criteria of paying a worker the hourly minimum wage and National Insurance 
by the hour which total €4.03 excluding vat, not to mention the other benefits, 
bonuses, vacation leave and others. Cleanmasters’ complaint is strictly 
regarding the minimum wage as stipulated by the law. It is not considering any 
profit margins or cleaning consumables expenses.

The following persons were present for the hearing:

Malta College for Arts, Dr Andrew Borg Cardona
Science and Technology Mr Emmanuel Attard

Mr Mario Attard
Ms Irene Bugeja
Mr Charles Zammit

Gafa Saveways Ltd Ms Caroline Harding
Dr Edward Gatt

Cleanmasters Company Ltd Mr Ramon Fenech
Mr Ray Fenech
Dr Jean Mark Farrugia

Clentec Ltd Dr Victor Axiaq
Dr Antoine Naudi
Mr Simon Turner
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The Chairman of the General Contracts Committee explained the procedure to 
be followed during the hearing of this appeal. Appellants will be asked to 
explain the basis of their appeal. Afterwards MCAST will be given the 
opportunity to reply to the points raised by appellants. There will be a second 
round of comments from either party. If the General Contracts Committee feels 
that there will be the need to clarify points made by either party appropriate 
questions will be made. Interested parties would also be invited to submit their 
comments. In this particular case there were two appeals on the same tender. 
Therefore, it was decided that these procedures will first be applied in respect 
of Gafa Saveways Ltd’s appeal and then immediately afterwards the same 
procedures will be applied in respect of Cleanmasters Company Ltd’s appeal.

Dr Edward Gatt on behalf of Gafa Saveways Ltd explained that the basis of his 
clients’ appeal was very simple. The bid was expected to include all relevant 
taxes, including VAT together with the cost of materials. According to their 
calculations the price of the recommended tenderer was some €0.38 less than 
the minimum wage. This bid should be considered as an abnormally low offer 
and therefore should not be accepted. Consequently MCAST should consider 
the bid of the next cheaper which was that of Gafa Saveways Ltd.

Dr Andrew Borg Cardona on behalf of MCAST explained that his clients had 
also carried out their costings. According to their calculations, the bid of the 
recommended tenderer did cover at least the minimum wage. In any case, he 
explained that it was not necessary to ensure that all bids submitted following a 
call for tenders cover at least the minimum wage. Besides, this does not fall 
within the competence of the General Contracts Committee. There are other 
competent authorities who are empowered to monitor conditions of 
employment. A tenderer may bid with an unrealistic price for various reasons. 
He drew the attention of all concerned that this contract was being awarded for 
a short period of about four (4) months. It may be the case that a tenderer 
would like to be given the opportunity to provide his services to MCAST 
thereby enhancing his chances of winning a future tender of bigger proportions 
with this contracting authority. It may be the case that the recommended 
tenderer is more efficient than its rivals or maybe has better management than 
his competitors. Therefore, he may be in a better position to offer more 
competitive rates. There may be cases where a tenderer may be a big operator 
and therefore it may be in his interest to employ productively some of his idle 
workforce, maybe even incurring a minimum loss for a short time, while 
awaiting major contracts.

Dr Gatt replied that if MCAST were to calculate the tax and National Insurance 
contributions, the result will be that the bid of the recommended tenderer is less 
than the minimum wage. Furthermore, the calculations have to take into 
consideration the cost of materials. He once again insisted that this bid should 
be considered as an abnormally low offer and should be disqualified.



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2008

52

Dr Borg Cardona remarked that tax should be considered as a cost of the 
employee and not of the company. He disagreed with the workings of Gafa 
Saveways Ltd. Dr Borg Cardona further explained that the law provides that 
the minimum wage of a cleaner is less than the national minimum wage. 
Therefore all calculations on this matter should take into consideration this 
legal fact. It was his view that the offer of the recommended tenderer was low 
but not abnormally low.

The General Contracts Committee asked Dr Gatt to explain on what basis 
should an abnormally low offer be disqualified. Dr Gatt quoted Regulation 28 
(1) of the Public Contracts Regulations and Clause 2 of the tender dossier.

At this point Cleanmasters Ltd were invited to explain the basis of their appeal. 
Dr Jean Mark Farrugia appealed that the offer of the recommended tenderer 
should be rejected. His clients carried out calculations for such a service and 
found out that it is impossible to cover the minimum wage with the rates of the 
recommended tenderer. Dr Farrugia explained that this offer should be 
considered illegal since it is very low.

Dr Borg Cardona explained that the same remarks made in respect of the 
appeal filed by Gafa Saveways Ltd apply to the appeal made by Cleanmasters 
Company Ltd. He once again reiterated that it is not the competence of the 
General Contracts Committee to decide whether the recommended bid covers 
the minimum wage or not. This area of responsibility is covered by the Labour 
Office. The GCC should only consider whether the conditions of the tender are 
being honoured or not. It is up to the bidder to check whether his offer is viable 
or not.

Dr Farrugia appealed for fair competition. It is not fair for anybody to be 
allowed to bid with an offer below the minimum wage.

Dr Borg Cardona appealed that there should be free competition which is 
different from fair competition. He referred to Clause 22 of the tender dossier 
which explains the right of the contracting authority to terminate the contract in 
the event that a contractor will not honour the employment conditions as laid 
down in the relevant legislation.

Dr Gatt once again remarked that the offer of the recommended tenderer does 
not cover at least the minimum wage. He feels that the law will be breached 
and the appropriate action should be taken not to let this happen.

Dr Antoine Naudi on behalf of Clentec Ltd remarked that comments being 
made by appellants were based on a number of assumptions. It doesn’t mean 
that if a bid is low therefore a contractor will necessarily break the law related 
to employment. There are various ways in which a bidder can lower his offer. 
For example he may obtain sponsorship in respect of cleaning materials. In fact 
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this was the case of his client. Dr Naudi submitted documents related to this 
sponsorship. 

The General Contracts Committee drew Dr Naudi’s attention that these 
documents had no date. Dr Naudi replied that he is aware of it.

Dr Naudi continued to explain that a bidder can reduce his offer if he applies 
efficient management of his human resources. It may be the case that a 
contractor may utilize employees which are already being utilized on major 
contracts. His client is aware of Clause 22 of the tender conditions and is fully 
conscious of the need to ensure that the relevant legislation on employment is 
observed. He also drew the attention of the GCC that the legislation on 
cleaning employees provides for a minimum wage lower than the national 
minimum wage.

After deliberating on the submissions and the evidence given during the 
hearing the General Contracts Committee feels that there is a difference 
between an offer submitted following a call for tenders and the obligations of 
the contractor to observe employment conditions of his employees in terms of 
the pertinent legislation. The Committee feels that it can only consider these 
two objections on the basis of the tender conditions and the Public Contracts 
Regulations.

Reference has been made to Regulation 28 (1) of the Public Contracts 
Regulations. This regulation provides as follows:

‘A contracting authority shall be entitled to reject tenders which appear to be 
abnormally low in relation to the activity to be carried out:

Provided that the contracting authority shall, before it may reject those tenders, 
request in writing details of the constituent elements of the tender which it 
considers relevant and shall verify those constituent elements by consulting the 
tenderer taking account of the explanations received.’

The Committee notes that the regulation entitles but does not oblige the 
contracting authority to reject abnormally low offers. It is also observed that 
through the tender dossier tenderers are being instructed that in the event that 
they fail to submit all the required information their bid may be rejected. 
Rejection of a bid is not automatic.
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Hence, the Committee agrees that the appeals filed by Gafa Saveways Ltd and 
Cleanmasters Company Ltd should not be upheld and the deposits paid should 
be forfeited. However, since the Committee is conscious of the need to monitor 
the observance of the employment legislation it recommends that upon award 
of this tender, MCAST should immediately inform the Director of Industrial 
and Employment Relations so that appropriate action is taken by his 
Directorate.
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PART 2

Complaints decided by the
Public Contracts Appeals Board
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 114

Advert No CT   453 /2006 - CT 2680 /2006 and DH 1664/2006
Building Engineering Services for the Construction of a 280-Bed Facility

This call for tenders was published in the Maltese Government Gazette on 19.12.2006
and was issued by the Contracts Department following a request transmitted to the 
latter by the Health Division.

The actual closing date for this call for offers was 08.02.2007 and the estimated 
original contract value was Lm 360,000.

Four (4) different tenderers submitted their offers.

Following the publication by the competent Authority of the award of tender on 
02.08.2007 and subsequent receipt of (i) a letter dated 13.04.2007 which was sent by 
the Health Division to Messrs Scicluna & Associates Engineering Consultants
wherein the latter were notified that they had “failed to satisfy the tender requirement 
of Article 4, “Qualification Requirements” regarding the submission of professional 
references” and (ii) other correspondence relating to same subject matter as well as 
the amount of deposit payable when lodging a formal complaint, the latter filed an 
objection on 10.08.2007 against the intended award of the tender in caption to Messrs 
Engineering Services Ltd.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened two public hearings on 05.12.2007 and 11.12.2007 respectively 
to discuss this objection.

Present for the hearing were:

Scicluna & Associates Engineering Consultants
Dr Norval Desira - Legal Advisor
Ing Alfred Scicluna
Ing Simon Scicluna
Ing Joseph Scicluna

Engineering Services Ltd
Dr Tanya Camilleri Sciberras - Legal Advisor
Ing Anton Cutajar
Ing Oliver Aquilina

Health Division – Evaluation Committee
Mr Joseph Micallef - Chairperson
Mr Joseph Degiorgio - Member
Mr Peter Morales - Member
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Department of Contracts
Mr Francis Attard - D G (Contracts)

Public Hearing of the 5th December 2007

After the Chairman’s brief introduction Scicluna & Associates Engineering 
Consultants’ legal representative was invited to explain the motive which led to their 
objection.

Dr Norval Desira, the appellants’ legal representative, commenced his intervention by 
stating that his clients’ objection was directed against the evaluation carried out by the 
Evaluation Committee because they felt that there were various categories where the 
recommended tender was awarded more points than it deserved while his clients were 
awarded less points.

The appellants’ lawyer referred also to the issue regarding the amount of deposit that 
the appellants were requested to pay, that is, Lm 3,600 which was 1% of Lm 360,000.
The lawyer argued that, based on a professional fee of 4%, the estimated value of the 
Mechanical and Electrical works would amount to Lm9 million, which was surely on 
the high side. 

Mr Francis Attard, Director General (Contracts), was the first witness to be 
summoned to testify.

In reply to specific questions by Dr Desira regarding 

(i) the professional experience of Engineering Services Limited and the period 
of time taken to complete the projects indicated in their offer,

and the

(ii) Rationale, Strategy and Timetable of Activities.

the witness said that the Evaluation Committee was in a better position to answer. Mr 
Attard went on to explain that, in public tender evaluation, whenever clarifications are 
sought, these are always referred to the Department concerned and the latter prepares
a draft reply which is subsequently issued by the Contracts Department to all 
prospective bidders.   In other words, the Contracts Department serves only as the 
intermediary.

Mr Attard testified that the amount of Lm 360,000 represented the estimated fee 
payable for consultancy services to be provided under this tender. The said amount, 
continued the DG Contracts, was calculated by the Health Department.

When the Chairman of the Evaluation Committee, Mr Joseph Micallef, took the stand, 
he was asked by Dr Desira to state what was the ‘experience’ indicated by 
Engineering Services Limited in their offer.  The witness replied that he was not in a 
position to answer because, apart from the fact that they did not bring along the 
individual offers, he needed to consult his lawyer to establish whether such 
information could be divulged. Dr Desira responded by stating that he did not see any 
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reason why such information could not be disclosed, arguing that that there was 
nothing confidential once this formed an integral part of a public tender.  The 
appellants’ legal representative insisted that, in the prevailing circumstances, he had 
no alternative but to request for the postponement of the public hearing because the 
relevant documentation was indispensable for him to ask the necessary questions and 
for the Evaluation Committee to explain the basis on which they awarded the points.  
At this stage, the PCAB intervened by assuring Dr Desira that the procedure will be 
transparent enough giving all involved parties the possibility to view all 
documentation pertinent to the case.  Needless to say, concluded the PCAB, that in 
line with its declared policy, the PCAB was only against fishing expeditions which 
are never tolerated anyhow.

In reply to a specific question by the PCAB, Mr Micallef said that the Board was 
composed of a Chairman and three members and that the points were given 
collectively after analysing the offers. 

Continuing, Dr Desira alleged that, apparently, the Evaluation Committee did not 
analyse the tenders in detail since one of the tenderers, namely Zammit & Associates,
was awarded maximum points in spite of the fact that albeit Clause 4.1.1 of the tender
requested a minimum ten years professional experience, the said tenderer had only 
eight years experience. 

Dr Desira claimed that it was very doubtful whether Engineering Services Limited
could obtain the maximum points (40 + 10) under Clause 4.1.2. The lawyer clarified
that they were not contesting the recommended tenderer’s ten years experience as 
specified under Clause 4.1.1 because this dealt with general experience but their 
experience as stipulated under clause 4.1.2 since this was specifically requested ‘in 
design, tender preparation and supervision of Health and Elderly Care projects.’ The 
appellants’ legal advisor argued whether it was possible that the Evaluation 
Committee could have based its evaluation on a subjective opinion rather than on an 
objective one, based on facts. 

At this point, Dr Tanya Camilleri Sciberras, legal representative of Engineering 
Services Limited, intervened by stating that (i) whilst she would request the PCAB to 
ensure that no fishing expeditions be allowed in view of the fact that the appellants 
were basing their arguments by simply trying to cast doubt rather than reflecting 
availability of tangible proof, (ii) she was also drawing the attention of those present 
that, in their offer, her clients provided a list of projects as required in the tender 
document.

Following Dr Camilleri Sciberras’ intervention the PCAB proceeded to explain that 
for the purpose of this appeal, they would only consider the appellants’ offer vis-à-vis 
that of the recommended tenderer enabling a benchmarking exercise to be conducted 
amongst them.  

In line with its declared stand, the PCAB presented Mr Micallef with copies of both
offers, and the latter confirmed that these were the bids submitted by Scicluna & 
Associates Engineering Consultants and Engineering Services Limited.  

On cross- examination by Dr Desira, Mr Micallef declared that under Health and 
Elderly Care Projects, Engineering Services Limited indicated various projects that 
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were completed at St Lukes Hospital and one at Casa Antonia Retirement Village. He 
also confirmed that no dates were shown against each project.  The Chairman of the 
Evaluation Committee said that in attached ANNEX titled, ‘EXPERIENCE: Relevant 
Projects Completed’, it was specified that this included ‘information about the major 
projects completed over the past ten years, giving priority to any Health and Elderly 
Care projects’.  Furthermore, it was declared that Engineering Services Limited had 
presented references/declarations which stated that between 1993 and 1998 they were 
involved in the design, preparation of the tender documents, supervision and works 
completion on the refurbishing at St Lukes Hospital.   Also, continued Mr Micallef, in 
other documents, it was indicated that between 2000 and 2002 the same tenderer was 
involved from project inception to completion of Casa Antonia Retirement Village.
Dr Desira insisted that the said tenderers should have submitted such information 
against each contract in order to satisfy the requirements of Clause 4.1.2. Actually, 
continued Dr Desira, the works at St Lukes Hospital were carried out under separate 
contracts and not under a holistic contract that included all services required in this 
tender.  Mr Micallef responded by stating that the only holistic project carried out in 
the health sector was that relating to the Mater Dei Hospital whose magnitude was 
undoubtedly larger.  

When asked by Dr Desira about the fact that the projects at St Lukes Hospital could 
not be considered to be ‘health and elderly care projects’, Mr Micallef claimed that 
the elderly were part of St Lukes Hospital because the majority of patients treated
there were elderly.  Also, he further argued that the ‘New Data Centre’ at St Lukes 
Hospital was relevant because a hospital complex did not offer solely health services 
but also supporting services.  At this point, Dr Desira insisted that St Lukes Hospital
was not considered as an elderly care facility.

The PCAB intervened to question the scope of the tender’s requirement regarding 
‘professional experience in design, tender preparation and supervision of Health and 
Elderly Care Projects’ once the common denominator between a normal hospital and 
a ‘health and elderly care project’ was the same.  On his part, Mr Micallef said that 
the project under reference, namely, the construction of a 280 bed Rehabilitation 
Facility was a rehabilitation hospital and that it had no connection with St. Vincent De 
Paul Residence. The appellants’ lawyer insisted that the tender was issued for a 
rehabilitation facility within the precincts of St. Vincent De Paul Residence and not 
for a hospital. He said that his clients had submitted their offer because they had vast 
experience in health and elderly care projects, otherwise they would not have 
tendered.  

Considering Mr Micallef’s own admission, the PCAB said that it would have then 
been more appropriate if the Contracting Authority would have mentioned the word 
‘hospital’ rather than ‘rehabilitation facility’.

When Dr Desira referred the witness to his clients’ experience, Mr Micallef confirmed
that Scicluna & Associates Engineering Consultants provided a list of projects 
completed as per ANNEX found in page 44 of the Tender Document and confirmed 
that they had indicated the date against each project.

The appellants’ lawyer then questioned how his clients and the recommended tenderer 
were given maximum points for ‘five years professional experience in design, tender 
preparation and supervision of Health and Elderly Care projects’ considering the fact 
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that the first had provided a list of projects related specifically to health and elderly 
care together with relative dates while the latter only submitted a declaration that the 
projects were completed within the ten years without indicating the date of each 
contract and also the fact that the large majority thereof were all related to general 
health projects, namely, St Lukes Hospital.

Mr Micallef explained that in their evaluation they took into consideration:

(a) the tenderers’ experience on projects of a general nature as per clause 4.1.1

(b) their experience regarding health and elderly care projects as per Clause 4.1.2

(c) their proven track record on general terms as per Clause 4.1.3. 

When asked to intervene, Mr Peter Morales, another member of the Evaluation 
Committee, explained that, from an engineering perspective, a person who would 
have gained ample experience within various operational facets of a hospital would 
have concurrently gained enough experience in specific areas of any hospital.  
Considering the witness’ statement, the PCAB asked Mr Morales to state who would 
have the most suitable experience for the rehabilitation facility, namely a tenderer
who would have had general experience in health institutions or another who would 
have had experience in specific facets such as in health and elderly care projects, Mr 
Morales said that on the basis of this tender he would give them equal points. 

Continuing, Dr Desira remarked that Engineering Services Limited did not indicate 
any experience gained between 2002 and 2007.  However, when the PCAB drew the 
attention of Mr Micallef about the fact that in the Revised Evaluation Grid it was 
specified that a tenderer would be given ‘plus two points for every extra year over the 
five years professional experience’, Mr Micallef replied that this did not necessarily 
refer to the last five years.  The appellants’ lawyer responded that in the tender 
document the Contracting Authority requested 10 years experience over the past 10 
years, as implied in an attached Annex ‘EXPERIENCE: Relevant Projects Completed’
wherein it was specified that all tenderers had to ‘fill in all the information about the 
major projects completed over the past ten years, giving priority to any Health and 
Elderly Care projects’.  Also, in another ANNEX titled ‘EXPERIENCE: All projects 
in progress’ it was specified that a tenderer had to ‘fill in all information about the 
major projects presently in progress, giving priority to any Health and Elderly Care 
projects’.

Mr Joe Degiorgio, another member of the Evaluation Committee, clarified that they 
did not give points for all projects in the list because this was requested for 
information purposes.  They gave points only for relevant projects that satisfied the 
requirement of clause 4.1.2.

At this point Dr Desira exhibited a letter from Zammit & Associates which stated that
Engineering Services Limited were not involved in the Mater Dei Hospital’s design 
and tender preparations, and that its engineers only attended as witnesses for the 
inspections since relative services were provided by others.

Dr Camilleri Sciberras drew the PCAB’s attention that the letter presented by the 
appellants was not signed and that it included false allegations against her clients. She 
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insisted that the person concerned should be called to the witness stand to testify 
under oath.  Dr Desira explained that the letter was not signed because he received it 
on 2 December 2007 as an attachment to an e-mail sent by Engineer Norman Zammit 
who was one of the tenderers.  Dr Desira said that this person could not attend for this
hearing because he was abroad and that he was expected to return to Malta on the 19 
December 2007.  However, the lawyer said that he was prepared to testify under oath 
that he had received that letter from Mr Zammit.

Dr Camilleri Sciberras intervened and insisted that the letter should be signed by its 
author since otherwise her clients would not be able to seek any judicial redress in 
case they decided to do so.

At this point the both Drs Camilleri Sciberras and Desira, respectively, decided to 
make the following verbal submissions:

Dr Norval Desira, representing Scicluna & Associates Engineering Consultants: 

‘L-implikazzjoni  tal- works in progress li qiegħed isir fil- Mater Dei ma jaqax 
taħt it-terms of reference ta’ clause 4.1.2 billi ma hemm l-ebda xogħol ta’ 
design, tender preparation u/ jew supervision fis-servizzi li qegħdin isiru fil-
Mater Dei liema esperjenza ġiet rikjesta specifikatament għall-finijiet ta’ l-
iscore mogħti taħt Clause 4.1.2 u li allura jfisser illi Engineering Services Ltd 
ma għandhiex l-esperjenza neċessarja għall-finijiet tal-punteġġ sħiħ mogħti 
lilha taħt din il-klawsola.

Dr Desira jitlob ukoll li l-Adjudicating Board jesebixxi fl-atti ta’ dan l-appell 
kopji tal-professional references u tad-dettalji tal-kuntratti sabiex dan il-bord 
ikun jista jezamina jekk effettivament is-servizzi elenkati minn Engineering 
Services għall-finijiet tal-klawsola 4.1.2 fid-definizzjoni stretta mogħtija fl-istess 
klawsola jimmeritawx il-punteġġ massimu mogħti mill-Adjudicating 
Committee.’

Dr Tanya Camilleri Sciberras representing Engineering Services Ltd;

‘Fl-ewwel lok tiddeplora li tiġi pprezentata ittra mingħajr firma da parti ta’ 
tenderer ieħor mill-Inġinier Norman Zammit u tirriserva l-posizzjoni tagħha fil-
konfront tiegħu.

Fit-tieni lok tirrileva wkoll illi fit-tender document u l-annexes annessi fl-ebda 
ħin ma ntqal illi Engineering Services Ltd kienet involuta fid-design and tender 
preparation inkonnessjoni mal-proġett ta’ Mater Dei.

Fit-tielet lok tikkontesta dak allegat minn Dr Norval Desira għal Scicluna & 
Associates bħala totalment infondat u mhux sostanzjat.’

The hearing proceeded with Dr Desira insisting that the recommended tenderer did 
not submit the list of projects according to the requirements of Clause 4.1.2.  He 
argued that it is a known fact that they had a minimum of five years professional 
experience specifically related to health and elderly care projects.  Mr Micallef 
intervened and argued that the list submitted by Engineering Services Limited was 
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relevant for the purposes of Clauses 4.1.1 and 4.1.2 respectively.  Dr Camilleri 
Sciberras, on her part, reiterated that the information submitted by her clients was 
according to the requirement of the tender document. 

Dr Desira contended that the tender document was anomalous and that the PCAB was 
being misled. He said that under clause 4 there was a requirement that ‘All 
experiences quoted must be supported by professional reference’ and that they even 
received a letter asking them to ‘forward the professional references requested’. Dr 
Desira claimed that they were informed that the offers of any tenderer who failed to 
submit such declaration would not be considered any further. Mr Micallef pointed out 
that they analysed all the information available and that they had all the required 
references. 

Dr Desira reiterated that the dates against each contract were indispensable for the 
Evaluation Committee because they had to establish that the tenderers had the 
required ‘minimum of five years professional experience in design, tender preparation 
and supervision of Health and Elderly Care projects’.  The appellants’ lawyer said 
that the experience indicated at Mater Dei Hospital could not be taken into 
consideration because in her verbal the recommended tenderers’ lawyer admitted that 
they were not involved in the design and tender preparation.  Dr Desira claimed that, 
apart from this, Engineering Services Limited had experience only in health projects 
and not in health and elderly care projects. As far as Casa Antonia Retirement Village
was concerned, they felt that they should not have taken two to three years to provide 
such services.  The appellants’ legal representative said that he failed to understand 
how the Evaluation Committee gave the points without seeking any clarifications
especially when one takes into consideration the fact that he did not mention another
tenderer who was given maximum points even though the said tenderer had declared 
that they did not have the necessary experience.  All this, argued Dr Desira, goes to 
show that there is ample justification for one to conclude that the offers were not 
properly examined.  

Dr Desira claimed that he wanted the Evaluation Committee to exhibit the necessary 
documents since they wanted to establish whether the recommended tenderer had the 
necessary specific experience according to the requirement of Clause 4.1.2.  
Furthermore, he said that he still needed to cross-examine the witness regarding the 
points given on the ‘Rationale, Strategy and Timetable of Activities’ since the 
difference of the four (4) points between the recommended tenderer and his clients 
was reflected in the analysis of these categories.

Dr Camilleri Sciberras explained that the dates were indicated in the references while 
Dr Desira claimed that his clients had indicated the dates against each project in 
accordance with the requirement of the tender.

In view of the limited time available, the PCAB decided to defer the hearing to 
Tueseday 11 December 2007 at 16.00 hours.
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Public Hearing of the 11th December 2007

At the beginning of the second session Dr Norval Desira, Scicluna & Associates 
Engineering Consultants’ legal representative, tabled another letter duly signed by 
Ing. Norman Zammit.  He said that this was received via email from Sudan.

Also, soon after, the PCAB acceded to Dr Camilleri Sciberras’ request to provide her 
clients with the points awarded to both tenderers since apparently these were only 
given to the appellants.

Finally, on Dr Desira’s request, the PCAB’s Secretary read the statement that was 
dictated by the same appellants’ lawyer in the previous sitting wherein, inter alia, the 
Evaluation Committee was requested to exhibit the professional references and details 
of contracts pertaining to the recommended tenderer.

At this stage, following this preamble, the public hearing continued with the cross 
examination of Mr Micallef.  The Chairman of the Evaluation Committee testified 
that the said Committee did not have details of contracts pertaining to St Luke’s 
Hospital since these were not requested in the tender document.  Mr Micallef 
confirmed that the Committee had only the submission of tender wherein, under 
‘Health Projects’, Engineering Services Limited indicated the works carried out 
between 1993 and1999.  With regard to professional references, continued the same 
witness, these were requested for professional experiences specified under Clauses 
4.1.1 and 4.1.2.

Dr Desira remarked that Clause 4 of the tender stipulated that:

4.1 The Building Engineering firm entrusted with this project must include a
warranted Electrical Engineer and a warranted Mechanical Engineer in 
accordance with the laws of Malta who must be in possession of the following 
qualifications

4.1.1 A minimum of ten years professional experience.  Applicants must submit 
professional and/or company references

4.1.2 A minimum of five years professional experience in design, tender 
preparation and supervision of Health and Elderly Care projects

4.1.3 A proven track record for delivering projects on schedule quoting 
references

4.1.4 Familiarity with issues of Disability/Accessibility.  It is expected that all 
electrical and other engineering fittings are provided and installed with 
disability facility

4.1.5 All experiences quoted must be supported by professional references.
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He also made reference and exhibited a letter dated 13 April 2007 that was sent by the 
Director General (Health) to his clients wherein it was stated that:

‘Please refer to your offer date 6 February 2007 for Building Engineering 
Services for the Construction of a 280 Bed Facility.

I wish to inform you that you have failed to satisfy the tender requirement of 
Article 4 “Qualifications Requirements” regarding the submission of 
professional references.  

You are therefore kindly requested to forward the professional references 
requested as soon as possible but not later than Monday 30 April 2007.  
Please note that there will not be any extension to this deadline.  Consequently 
if you fail to submit this declaration your offer will not be considered any 
further.’

In reply to a specific question by Dr Desira, Mr Micallef confirmed that in terms of 
Clause 4.1.5 Engineering Services Limited had submitted the required professional 
references to support the experiences.    The witness said that the professional 
references submitted by the recommended tender confirmed that they had been 
involved in various projects at St Luke’s Hospital between 1993 and 1998.  He 
proceeded by claiming that although the professional reference of Casa Antonia 
Retirement Village did not specify any date, other documents showed that relative 
works were carried out between 2000 and 2001.  

Dr Desira remarked that the fact that Engineering Services Limited declared that
between 1993 and 1998 they had carried out relevant work at St Luke’s Hospital as 
much as, similarly, they had also done so at Casa Antonia Retirement Village between 
2001 and 2002, showed that they only had nine years experience.  Furthermore, he 
said that the ten years experience was not continuous because no project was referred 
to for the years 1999 and 2000 respectively.  Mr Micallef explained that tenderers 
were required to proof that they had ten years experience, irrespective of whether 
these were continuous or not. However, Dr Desira insisted that the maximum number 
of years was nine and not ten since the only service provided at Mater Dei Hospital 
was simply that relating to verification of works performed.  

Mr Micallef, once again, interjected to claim that Engineering Services Limited’s 
experience was calculated from the year 1993 onwards.

At this point the discussion focused on Scicluna & Associates Engineering 
Consultants’ experience with Mr Micallef confirming that the said firm had 
considerable experience in design, tender preparation and supervision of health and 
elderly care projects gained over a continuous period of ten years.

As far as the proven track record was concerned Mr Micallef confirmed that the 
recommended tenderer and the appellants were awarded 20 points each out of a 
maximum of 30 points.  The same witness testified that tenderers were penalised 10 
points each because the references provided by Scicluna & Associates Engineering 
Consultants did not specify that the projects were delivered on time while   
Engineering Services Limited did not have all the relevant references for the proven 
track record.
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On the other hand, proceeded Mr Micallef, the same tenderers were given maximum 
points for ‘Familiarity with the issues of Accessibility’ because it was felt that both 
tenderers had worked on projects where access was considered important.

Dr Desira cross-examined the witness on ‘Rationale, Strategy, Timetable of 
Activities’. In this context, Mr Micallef stated that each tender was evaluated on the 
basis of presentation, establishing that Engineering Services Limited was given four 
points more than Scicluna & Associates Engineering Consultants, that is, one point 
each for ‘Rationale and Strategy’ and two points for ‘Timetable of Activities’.  Mr 
Micallef testified that the whole presentation of these three categories under 
‘Organization and Methodology’ as submitted by recommended tenderer was much 
better than that of the appellants.   

In reply to a specific question by the PCAB, the witness said that the members of the 
Board were unanimous in their decision.

Dr Desira asked the witness to explain what was missing in his clients’ offer 
regarding ‘Rationale, Strategy and Timetable of Activities’ because during the 
tendering period clarifications were sent to all prospective bidders who, inter alia, 
were specifically informed that ‘The organization and methodology mentioned in 
Clause 2.5.3.1.II is to be drawn up on the following lines’ and relative information 
was provided as requested by appellants under each category.

Mr Micallef testified that Scicluna & Associates Engineering Consultants were 
penalised two points under Rationale because it was not as detailed as that submitted 
by Engineering Services Limited. He explained that the recommended tenderer had a 
whole section on ‘Risks and Assumptions’ and the approach was more 
methodological.  The witness claimed that the content of the documentation as 
submitted by appellants was not comforting as that of the recommended tenderer and 
that in the Evaluation Committee’s opinion it was superficial.  Replying in regard to 
Mr Micallef’s allegation, namely that in the appellants’ offer there was no reference to 
‘Risks And Assumptions’, Dr Desira said that these were provided in the last two 
paragraphs of ‘Rationale’ on page 4/10 of their offer and that the only difference was 
that the recommended tenderer presented the relative information under the relevant 
heading and sub-headings.  

When asked by the PCAB to explain what did the recommended tenderer offer more 
than the others, Mr Micallef said that the latter were more accurate and professional.
As an example he mentioned the fact that in Scicluna & Associates Engineering 
Consultants’offer it was stated that ‘No matter how secure the tender document is 
defined one must always be prepared for the eventuality of delays’ while the 
recommended tenderer stated that ‘Such a concept will be complete with the first 
indicative budget for the project…..accurate to plus or minus 25%’. 

With regard to ‘Strategy’, Mr Micallef said that the recommended tenderer presented 
specific details of building services such as 

a. the main power distribution, 
b. the extra low voltage system and 
c. all other points associated with building services.  
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Dr Desira intervened by stating that in his clients’ offer it was specified that ‘As 
members of BSRIA (Building Services Research and Information Association UK) our 
design framework for Building Services is based on BSRIA document BG 6/2006’.  He 
claimed that all items mentioned by Scicluna & Associates Engineering Consultants
were covered by these building standards and that they had complied with the 
requirements of the tender.

In reply to the PCAB’s question, Mr Micallef said that the difference was that the 
appellants were quoting all the standards without being specific and the others entered 
into certain details which specifically indicated what was being sought.  Dr Desira 
claimed that his clients explained the methodology step by step and gave all the 
required information.  However, Mr Micallef said that the details given by the 
recommended tenderer under ‘strategy’ were presented in a better way.

As far as Timetable of Activities was concerned, Mr Micallef testified that the 
difference between the recommended tenderer and the appellants was that the latter 
had a longer timetable for the whole project to be completed.   The difference in 
timeframes from the design of the project up to tender stage was between fifteen (15) 
and forty-three (43) weeks, that is, twenty-eight (28) weeks.  When asked by the 
PCAB to state whether they gave any estimated time period in the tender, the reply 
given by Mr Micallef was in the negative.  He contended that the tenderer who took 
longer was penalised. In reply to a specific question by Dr Camilleri Sciberras, the 
witness said that if they had all the resources available and the necessary experience 
on similar projects it was possible for such services to be provided within the 
specified time. 

At this stage Dr Desira gave a detailed breakdown of his clients’ schedule regarding 
the forty-three (43) weeks and, subsequently, on the request of the appellants’ lawyer, 
Mr Micallef gave details of each activity in respect of Engineering Services Limited’s 
fifteen (15) weeks, which covered the whole brief.   Dr Desira pointed out that, 
notwithstanding, he failed to understand how the Evaluation Committee did not seek 
any clarification on the fact that the difference in the time table of activities between 
the two tenderers was substantial.  The appellants’ legal representative argued that he 
was not convinced that such services could be provided within fifteen (15) weeks after 
taking into consideration the fact that it has been declared that no tenderer had any 
experience on such unique project.   

When asked by the PCAB to state whether they were satisfied that with the resources 
available they could deliver, the reply given by Mr Micallef was in the affirmative and 
the reason given was that both tenders contemplated completion of works within 
acceptable timeframes subject to resources being made available. 

Replying to remarks made by Dr Desira, Mr Micallef said that there was no 
comparison between Casa Antonia Retirement Village and this project because in
Casa Antonia Retirement Village’s case the three years covered the completion of the 
whole project whilst in this particular instance, the fifteen (15) weeks covered only 
the period from design up to tender stage.  

Mr Morales was then cross-examined by Dr Desira.  The witness testified that he was 
not a warranted engineer but had practical work experience.  He confirmed that taking 
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into consideration the resources available Engineering Services Limited’s fifteen (15)
weeks was acceptable and that he had informed the Board that Scicluna & Associates 
Engineering Consultants could have been cautious. Mr Morales informed those 
present that during these last ten years he had never been involved in adjudication 
boards.  

Mr Joseph Degiorgio, Assistant Director (Procurement) and a member of the 
Adjudication Board, was also summoned to the witness stand again.  When cross-
examined by Dr Desira, he said that the estimated value of Lm 720,000 in respect of 
Architectural and Engineering fees was suggested by the Permanent Secretary MHEC. 
He said that this amount was divided equally between the two services, arbitrarily, in 
order to proceed with the issue of relative tenders.  He explained that, subsequently, it 
was established the Architectural and Engineering fees were to be calculated in the 
ratio of 2:1 and therefore the value for the provision of such services would be Lm
480,000 and Lm 240,000 respectively.  He declared that they did not ask the Contracts 
Department to revise such amounts but if requested they would have done so.   

Dr Desira said that based on Lm 240,000, the value of the contract for Engineering 
Works would amount to Lm 6m because the rate was 4%.  The witness said that they 
calculated the Engineering fees at the rate of 6% of the contract value of the 
engineering works which were estimated at Lm 4m. Mr Degiorgio confirmed that, on 
the basis of contract value of Lm4m and at a rate of 4%, the estimated value for the 
provision of Engineering Services would amount to Lm 160,000 as opposed to the 
original Lm 360,000.   

Ing. Joseph Scicluna, a warranted professional Electrical Engineering and Managing 
Director of Scicluna & Associates Engineering Consultants, was called to testify by 
Dr Desira.  Engineer Scicluna stated that the major project in health and elderly care 
that was included in their list of projects carried out during these last 10 years was St 
Vincent de Paule’s at a cost of Lm2.5m.  He declared that the design process of this 
project, although on a smaller scale, took them six (6) to seven (7) months because of 
the number and complexity of the services.  Another project whose cost reached 
almost Lm1m was the ‘Serenity Wards’ project which was complete in approximately 
the same time frame.  With regards to the complexity of the design, Ing Scicluna 
explained that this depended on the scope of the project.  

In reply to a specific question by Dr Desira, Ing Scicluna declared that before making 
the drawings they needed to enter into a process of discussions both with the clients 
and internally because the use of some areas were not identified on the plans.  He 
declared that this consultation exercise was very time consuming. 

On cross-examination by the PCAB, Ing Scicluna declared that resources were 
allocated and increased according to exigencies.  However, he said that it was a 
known fact that there were more delays in projects where Government Departments 
were involved than in the private sector.  Furthermore, Ing Scicluna testified that there 
were many people involved in the preparation of this tender.  With regard to the 
aspect of caution, the witness said that they assigned timeframes according to their 
past experience.  He said that in his opinion, taking into consideration the number of 
drawings, items in the Bills of Quantity (BOQ) and the complexity of specifications, 
the fifteen (15) weeks indicated in the timetable of activities by Engineering Services 
Limited was too short.  Furthermore, Engineer Scicluna said that although they 
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indicated forty-two (42) weeks, he personally thinks that they would have managed to 
provide the required services within less than thirty (30) weeks.  He explained that the 
shortening of the time span did not depend solely on them but also on the client, such 
as, if discussion with the client were accelerated and if the required information was 
submitted immediately. 

When Mr Anton Cutajar, representing Engineering Services Ltd, was summoned to 
testify, he said that the fifteen (15) weeks in their time table of activities was arrived 
at after taking into consideration the

 list of drawings for this project, 
 number engineers/draftsmen required, 
 time sheets of similar projects and the approximate hours required for each 

drawing.  

Mr Cutajar declared that substantial part of their resources would be committed on 
this project and he was confident that they could deliver within the said time frame.    

Answering Dr Desira’ s remark regarding Casa Antonia Retirement Village, Mr 
Cutajar witness said that the designs were drawn in four and a half months but the 
whole project was completed in three (3) years during which they had to supervise the 
contractors.  He explained that this project took such a long time to complete due to 
delays by contractors and alterations by the client.  He confirmed that part of his staff 
worked continuously at St Luke’s Hospital during the period 1993 – 1998. 

On cross-examination by Dr Camilleri Sciberras, Engineer Cutajar categorically 
denied Engineer Norman Zammit’s allegation that the services at Mater Dei Hospital 
were carried out by ‘direct order’.  

With regard to the statement that ‘There was no involvement of Engineering Services 
on the electrical installation’ the witness said that there were various instances where 
he personally was directly involved in advices given to Foundation for Medical 
Services.  He claimed that they took over most of the services formerly provided by
Skanska and taught the hospital employees about the use of the relevant hospital 
services.  In reply to specific questions by Dr Desira, Engineer Cutajar declared that 
they did not make any designs or tender preparation for Mater Dei Hospital.  With 
regard to supervision and monitoring, the same witness declared that they did the 
supervision of the commissioning on behalf of Foundation for Medical Services, 
which meant that it was their duty to inform Foundation for Medical Services where 
the work was not up to standard.

In his concluding remarks, Dr Desira argued that, irrespective of the outcome of this 
appeal, once it had been acknowledged that the value of the tender was wrong, the 
PCAB should recommend that the deposit paid by his clients for filing their objection
should be refunded in part, if not in full.  

The appellants’ legal representative claimed that this tender was solely adjudicated on 
subjective opinions.  He was disappointed to hear that, even though this was
considered a unique, particular and specialised project, the tender was adjudicated by 
persons who were neither qualified nor experienced in engineering and adjudication 
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processes.  Dr Desira argued that during the proceedings it was established that the 
tender was not adjudicated on what was offered under ‘rationale, strategy and time 
table of activities’, but was recommended for award to that tenderer who was more 
competent in writing.  .  

Dr Desira contended that the Evaluation Committee also failed miserably in analysing
the professional experience of the tenderers in design, tender preparation and 
supervision in health and elderly care projects as specifically requested in the tender 
document. He claimed that the recommended tenderer was given maximum points 
even though they had eight (8) years experience - six (6) years at St Luke’s Hospital, 
two (2) out of three (3) years at Casa Antonia Retirement Village, and none (0) at 
Mater Dei Hospital, and  this contrary to appellants’ ten (10) years continuous 
experience in health and elderly care projects.  

Mr Degiorgio remarked that, although Dr Desira repeatedly stated that no reference to 
‘hospital’ was made in the tender, in the plans the project was referred to as
Rehabilitation Facility and Day Hospital.

In reply to a specific question by the PCAB, Mr Degiorgio explained that the tender 
was evaluated by weighing quality against price on an 80/20 basis and that it was
based on the most economically advantageous offer.  

Dr Camilleri Sciberras insisted that this was a ‘fishing expedition’ and that during the 
proceedings it was established that the project was not an Old Peoples’ Home but a 
Rehabilitation Facility/Hospital.  She contended that the services indicated under 
Clause 3.1.3 were not of an Old Peoples’ Home but were in a much broader sense.  
The recommended tenderer’s legal representative claimed that the Evaluation 
Committee preferred a tender on a wider scale rather than one limited to health care 
for the elderly as submitted by Scicluna & Associates Engineering Consultants.  She 
sustained that her clients were given more points for Organisation and Methodology 
not because of a subjective opinion or style but because of content and approach. Dr 
Camilleri Sciberras claimed that if they were to compare both tenders they would 
realise that Engineering Services Ltd’s offer was better and so the points given were 
justified.  The lawyer contended that it appeared that, in the opinion of the appellants,
her clients should have been penalised because they gave deliverables of fifteen (15)
weeks.  She insisted that her clients’ offer was the most advantageous and satisfied the 
tender’s requirements.   Dr Camilleri Sciberras said that, contrary to what was stated 
by Dr Desira, the PCAB should not substitute its discretion with that of the Evaluation 
Committee.  She claimed that the PCAB should base its decision on the tender 
document because it was on this basis that the Evaluation Committee used its 
discretion and arrived at a justified decision. The lawyer concluded by stating that, on 
this scenario, the PCAB should confirm the Evaluation Committee’s decision.  

At this stage the hearing came to a close and the PCAB members proceeded with their 
deliberations before reaching their decision.
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This Board,

1 having noted that the appellants, first through their formal letter of objection 
dated 10.08.2007, and also through their verbal submissions presented during 
the public hearings held on 05.12.2007 and 11.12.2007 respectively, had 
objected to the decision taken by the General Contracts Committee;

2 having noted the arguments brought forward by the appellants, particularly 
those relating to (a) the limited professional experience of Engineering 
Services Limited in health and elderly care projects, (b) issues concerning the 
duration of pertinent time frames availed of by Engineering Services Limited 
to complete contracted works, (c) the rationale, strategy and timetable of 
activities, (d) the doubtful level of presumed professional competence shown 
by members of the Evaluation Committee, (e) the apparent erroneous 
adjudication methodology adopted by the Committee in assessing the validity 
of offers submitted by participating tenderers, (f) familiarity with issues of 
accessibility, (g) organisation and methodology, and (h) the disputed amount 
of deposit charged by pertinent authority to the appellants in order to enable 
the latter to formally lodge an appeal against the award of the said contract to 
Messrs Engineering Services Ltd.;

3 having considered the testimony given and statements made by various 
members of the Evaluation Committee;

4 having also noted the observations made by the legal representatives of the 
other interested parties;

5 having taken cognizance of the confusion which emanated as a consequence of 
(a) the inclusion of different terminologies given in the tender document itself 
and, subsequently by the Evaluation Committee wherein, whilst the former 
refers to a ‘facility’ and ‘health and elderly care projects’, the latter verbally
focuses on a ‘rehabilitation facility’ – all this whilst, concurrently, claiming 
that the project under reference, namely, the construction of a 280 bed 
Rehabilitation Facility was a rehabilitation hospital and that it had no 
connection with St. Vincent De Paul Residence.  One has to make reference to 
the fact that this was being stated albeit during the same hearing sessions 
major emphasis was placed by the Evaluation Committee Chairman on the fact 
that the tender was issued for a rehabilitation facility within the precincts of St. 
Vincent De Paul Residence, a place more synonymous with ‘health and 
elderly care’ rather than uniquely attributed to ‘rehabilitation’;

6 having considered the apparent high degree of subjectivity adopted by the 
Evaluation Committee in the assigning of scores to offers submitted by 
participating tenderers as well as the same Committee’s relative arbitrary way 
of deciding who should get bonus points or not subject to an interpretation of 
respective clauses listed in the Tender Document, such as that relating to the 
fact that whereas in the Revised Evaluation Grid it was specified that a 
tenderer would be given ‘plus two points for every extra year over the five 
years professional experience’ the Committee’s  understanding of the meaning 
of this clause was that this did not necessarily refer to the last five years;
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7 having taken note of the fact that the Evaluation Committee did not even 
attempt to seek clarification in areas which were substantially obscure;

concludes that the

a. Evaluation Committee was not really fully competent and experienced enough to 
adjudicate the offers submitted;

b. scoring system adopted was too much dependent on subjective criteria rather than 
on tangible ones, providing this Board with little comfort as to why should an 
offer score higher scores than another;

c. MEAT (Most Economically Advantageous Tender) adjudication process, whilst 
remotely referred to by one of the Evaluation Committee members (Mr Degiorgio) 
was not resorted to, thus providing this whole process with minimal scientific and 
logical evidence to support conclusions reached. 

As a result of the above-mentioned points, this Board decides in favour of appellants 
and recommends that a fresh call for offers be issued wherein it would be advisable if 
the:

 specifications were to be made amply clearer and devoid of minimal room for 
misinterpretation by participating members as well as Board members alike;

 members chosen to sit on the Evaluation Committee are experienced enough, 
both technically, as well as, preferably, with a proven track record in 
adjudicating tenders;

 extent of arbitrary judgement is kept highly minimal, especially, considering 
that the difference between offers submitted could turn out to be negligible.

Furthermore in terms of the Public Contracts Regulations, 2005, this Board 
recommends that the deposit submitted by the appellants in terms of regulation 83, 
should be refunded.

Alfred R Triganza Anthony Pavia Edwin Muscat
Chairman Member Member

18 January 2008
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 116

Advert No C/T/A 2/2007 – CT 2767/2006
Tender for the Supply, Delivery, Installation and Commissioning of 
kitchen/restaurant equipment to ITS School, Qala, Gozo

This call for tenders was originally published in the Maltese Government Gazette and 
the Official Journal of the European Communities on 27.04.2007 and was issued by 
the Contracts Department following a request transmitted to the latter by the Ministry 
for Gozo.

The closing date for this call for offers was 12.06.2007 and the estimated contract 
value was Lm 86,610 excluding VAT in respect of the 2004-2006 budget.

Five (5) different tenderers submitted their offers.

Following the decision taken by the General Contracts Committee (GCC) to award 
this tender to Messrs Oztiryakiler Madeni Esya, Messrs E.C.B Hotel & Catering 
Equipment Limited filed an objection on 27.12.2007 against the said decision.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on the 25th January 2008 to discuss this 
objection.

Present for the hearing were:

E.C.B. Hotel & Catering Equipment Limited
Dr. Sandra Sladden Lawyer
Mr. Mario Cutajar Director
Mr. John Cutajar Director

Ostiryakiler Madeni Esya
Mr Ibrahim Ozen  Export Area Manager
Mr Noel Frendo Jones Local Representative

Ministry for Gozo
Mr. Joseph Micallef  Permanent Secretary
Dr. Tatianne Cassar     Legal Officer 
Ms Rita Cutajar Director EU Affairs
Mr. John Cassar         Technical Advisor

Adjudication Board
Mr. John Cremona      Chairperson 
Ms. Daniela Sabrino Secretary

Department of Contracts
Mr. Francis Attard Director General (Contracts)
Mr. Mario Borg Asst. Director
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After the Chairman PCAB’s brief introduction, the appellants’ representatives, 
namely, E.C.B. Hotel & Catering Equipment Limited, were invited to explain the 
motive which led to their objection.  

Mr Mario Cutajar, one of the appellants’ directors, started by stating that they were 
initially informed that their tender was not successful because their offer was not the 
cheapest one.  However, Mr Cutajar said that following the filing of their objection, 
they were told that their offer was not accepted because it was not ‘the cheapest 
technically compliant offer.’  

During his opening statement, Mr Cutajar presented the PCAB with two plans (a) to 
show that the equipment offered fitted exactly the building where they were to be 
delivered and installed, and (b) prove that they did not substantially depart from what 
was requested in the tender dossier.  

Mr Cutajar said that the Adjudication Board indicated that 33 out of 62 items of 
equipment offered by the ECB were not compliant with the technical specifications 
because they were ‘not brushed’.  The appellants’ representative maintained that this 
was not true because in the catering trade all equipment was considered automatically 
‘brushed’.  He declared that all catering equipment which was marked ‘not brushed’ 
in the Evaluation Board’s Report was in actual fact all ‘brushed’.  

The same appellants’ representative also commented on the Board’s remark that the 
sinks offered (Items B1 to B8) had ‘no splash back’.  As far as dimensions were 
concerned, Mr Cutajar sustained that the variations were minimal apart from the fact 
that they were generally more beneficial to the client.  He made reference to (i) the 
height of the cupboards (Items A6 – A9) - 65cm against 60cm and (ii) length of two 
cupboards (A1 and A2) which were 1m and 1.1m respectively (the standard sizes 
manufactured by their supplier) as against the 90cm and  1.2m as specifically stated in 
the tender dossier.  With regard to the latter items, Mr Cutajar proceeded by placing 
major emphasis on the fact that the total lengths of these cupboards were equivalent 
and that they were not different from what was requested.  

Mr Cutajar pointed out that tolerances were acceptable up to certain limits provided 
that they did not deviate from the project concept. Dr Sandra Sladden, the appellants’ 
legal representative intervened and stated that in the minutes of the clarifications 
meeting held on the 18 May 2007, it was formally confirmed in writing that the ‘sizes 
specified in the BOQ must be acceptable within reasonable tolerances’.  She 
emphasised that her clients’ bid was essentially compliant and, in view of the fact that 
tolerances were acceptable, such minimal variations did not constitute a substantial 
departure from the tender requirements.  Dr Sladden said that, as a consequence, they 
failed to understand what the technical problem was. 

Dr Titianne Cassar, legal representative of the Ministry for Gozo, said that the issue 
regarding the “finish” of the items had already been dealt with in the previous appeal 
(Case No 112) and to substantiate her claim she quoted from the PCAB’s decision 
wherein it was stated that” it was not specified whether the items were “brushed” as 
indicated against each item in the BOQ.   

Mr John Cremona, Chairperson of the Adjudication Board, replied to Mr Cutajar’s 
opening statement by stating that they had never said that the appellants’ offer was not 
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the cheapest one and therefore the first reason given by the Contracts Department was 
apparently mistaken.  He clarified that, in their first recommendation, the 
Adjudication Board had proposed the opening of negotiations with all the tenderers 
starting with the cheapest and it was only in their last report that they ended up 
rejecting the appellants’ offer because the latter did not fully comply with the 
technical specifications.   

Mr Cremona proceeded by remarking that the Tender document stipulated that each 
item had to be brushed. He explained that the appellants had copied all the technical 
specifications indicated in the tender but repeatedly deleted the word ‘brushed’.  
Replying to a remark by the PCAB, the Chairman Adjudication Board said that they 
did not even consider seeking any clarification on this particular subject matter for the 
simple reason that when they checked the documents they did not find the word 
‘brushed’ in the appellants’ offer. 

At this point Dr Sladden intervened by drawing the attention of those present that her 
clients had thirty years experience in this trade.  Also, the appellants’ legal advisor 
also stated that the ‘finish’ of all catering equipment was internationally assumed to 
be ‘brushed’.  However, the PCAB intervened to remark that it still failed to 
understand why her clients had repeatedly removed the word ‘brushed’ from the 
technical specifications. Mr Cutajar replied that there was no need to write it down 
because it was taken for granted that all items offered were ‘brushed’.

At this point, the PCAB called Mr John Cassar, who apart from being the Head of 
School of the Institute for Tourism Studies (ITS) in Gozo, was also the person who 
drew the technical specifications of this.

On cross examination by the PCAB, the witness testified that apart from ‘brushed’ 
items, there were also ‘polished’ ones.  Mr Cassar explained that he was instructed to 
write clear specifications. He said that the word ‘brushed’ was included against each 
item of equipment to eliminate doubts and to ensure that no ‘polished’ items were 
offered.  He acknowledged that nowadays the norm was that all catering equipment is 
‘brushed’, however, if they did not specifically indicate that such equipment had to be 
‘brushed’, there was the possibility that prospective bidders might offer ‘polished’ 
items. 

Mr Cassar confirmed that that ‘brushed’ items were more durable/ hard-wearing than 
‘polished’ ones.  When asked by the PCAB to state whether ‘brushed’ items were 
more expensive than ‘polished’ ones and whether the difference in the ‘finish’ could 
have reflected in the price, the witness said that he was not in a position to answer.    

The witness contended that it was indispensable for tenderers to fully comply with the 
dimensions indicated in the tender specifications because of (i) space limitations (ii) 
health and safety of students and (iii) other equipment that was already available.  

At this point, Dr Tatianne Cassar indicated some items where the appellants had 
substantially departed from the measurements given in the tender dossier, namely: 
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Item BOQ (Tender) ECB’s offer
E3 600 x 400 x 600 390 x 610 x 730
B8 500x500x350 400x310x300
B1 400 x 700 x 850 2400x700x850

In reply to Mr Cutajar’s remark regarding the dimensions of Item B1, Mr Cremona 
clarified that in the Annex attached to their report they indicated that there was a 
‘mistake in Tender doc’ and therefore the measurements should have been 2400 x 700 
x 850. With regard to Item B8, Mr Cremona pointed out that this item was found to be 
not compliant not only on the basis of dimensions but also because it had ‘no mixer, 
bottle trap 40mm, no splash back’. Furthermore, he said that most of the discrepancies 
in the measurements were found in the appellants’ offer.  Mr Cutajar replied that 
knee-operated sinks (B8) did not have mixers but a standard spout.  He acknowledged 
that the sink offered was smaller but was (a) big enough for washing of hands, (b) of 
good quality, (c) with splash back and (d) safer for students.

In reply to specific questions by the PCAB, Mr Cremona declared that when he 
specifically asked the technical members of the Adjudication Board, namely Architect 
Peter Zammit and Messrs Teddy Cammilleri (ITS) and Mario Sammut (ITS), 
respectively, to state whether the variations of the items offered by E.C.B. Hotel & 
Catering Equipment Limited were within reasonable tolerances, the reply given was 
in the negative.  He said that they unanimously agreed that such departures from the 
tender specifications were not acceptable.  He also explained that the fact that there 
were more than one tenderer who submitted their offer was a proof that all the items 
requested were not attributable to any particular manufacturer/ supplier. Mr Cassar 
added that although the items were made from the same material (alloy) which was 
imported from India, everyone had the same possibility to tender.  He declared that 
they requested specific specifications to meet their specific requirements.  

Mr John Cutajar remarked that the leaflets, which were presented with their offer, 
indicated that all items offers had ‘satin’ finish which was the same as ‘brushed’. 

Then it was the turn of Mr Ibrahim Ozen, Export Area Manager of the recommended 
tenderer, to take the witness stand.  He gave his testimony after signing a written 
declaration that he would remain faithful to the truth.  

On cross-examination by the PCAB, Mr Ozen explained that their company was 
based in Turkey and they had a custom-made factory in Russia.  He said that they had 
a representative in Malta who informed them about the issue of such tenders and 
another one that provided logistics and maintenance support (Forestals). 

He claimed that the raw material of manufactured items could either be ‘polished’ or 
else ‘brushed’ through the application of an additional process which resulted in an 
increase of the price of the items.   The reason given as to why they complied fully 
with the technical specification was that they had a manufacturing factory which 
produced custom-made items, that is, they produced products according to the 
specifications given.  He declared that they could produce any item according to their 
clients’ requirements.  
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Mr Ozen declared that they were not the only firm that could manufacture custom-
made products but they were the only one which could manufacture the full range of 
products.  He confirmed that anyone could place an order with them even ECB.  
Furthermore, he said that many companies in Europe manufactured standard products 
in mass but their organisation produced custom made products. 

Replying to a specific question by the PCAB, Mr Ozen said that when a customer 
placed an order for catering equipment, they would normally consider them as 
‘brushed’.

When Mr Cutajar referred the witness to Item J2 (electric refrigerated counter), 
claiming that it was impossible for a 1 door compartment, 4 drawers (super imposed) 
and one motor to be fitted in 1.5m, Mr Ozen said that he would need to refer to the 
catalogue.    However, he said that they would consider everything that made 
technical and commercial sense.

In his concluding remarks, Mr Mario Cutajar sustained that any variations were to the 
Contracting Authority’s advantage and he mentioned the following items as 
examples:

Item BOQ (Tender) ECB’s offer Remarks
F1 80x40x40 80x40x45 Heavy Duty
C5 table stand More stable and safe
Cold Room 29m³ 30m³

Mr Cremona pointed out that such items did not match with tender specifications. 
However, Mr Cutajar insisted that everything they offered fitted the dimensions of the 
kitchen, the variations were minimal, the items offered were of a higher quality and to 
the advantage of the Contracting Authority.

Dr Tatianne Cassar concluded by stating that the items offered by the appellants were 
of a detriment rather than a benefit to her clients.   

At this stage the public hearing was brought to a close and the PCAB proceed with the 
deliberation before reaching its decision.

This Board,

 having noted that the appellants, in terms of their ‘motivated letter of objection’ 
dated 07.01.2008, and also through their verbal submissions presented during the 
public hearing held on the 25th January 2008, had objected to the decision taken 
by the General Contracts Committee;

 having considered issues concerning compliance with tender specifications with 
regards to the need for equipment supplied to be ‘brushed’ as presented during the 
hearing by Messrs Cutajar, Cremona, Cassar, Ozen and Drs Cassar and Sladden 
respectively, particularly (i) the use of the word ‘brushed’ in the tender document:  
(ii) the repeated deleting of the word ‘brushed’ from the appellants’ bid; (iii) the 
assumption said to have been made by appellants that all catering equipment being 
supplied on the market today is expected to be ‘brushed’; (iv) the differences and 
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similarities between the terms ‘brushed’, ‘polished’ and ‘satin finished’; and (v) 
the claim made by the successful bidder that export orders received are generally 
assumed as referring to ‘brushed’ equipment; 

 having noted observations made with regards to the extent of ‘reasonable 
tolerances’ as allowed in the BOQ following the clarification meeting of the 18th

May 2007 as well as both (i) Dr Cassar’s point regarding the fact that the 
appellants had substantially departed from such tolerances, as well as (ii) Mr 
Cutajar’s explanation as to why, and in which instances, it was decided by 
appellant Company that different dimensions would be offered;

 having taken note that in the tender submission of the appellants, while they had 
faithfully copied all the specifications regarding the steel items, they had 
repeatedly left out or deleted, whether knowingly or not, the requirement that such 
items should be brushed;

 noting also Mr. Ozen’s statement that as the brushing process was an additional 
one, this necessarily increases the prices of the goods concerned;

 having also noted Mr Cassar’s remark regarding the fact that it was indispensable 
for tenderers to fully comply with the dimensions indicated in the tender 
specifications because of (i) space limitations (ii) health and safety of students and 
(iii) other equipment that was already available;

 having established that, regardless of the previous requirement, according to Mr 
Cremona, the technical members of the Adjudication Board, namely Architect 
Peter Zammit and Messrs Teddy Cammilleri (ITS) and Mario Sammut (ITS), 
respectively, had state that the variations of the items offered by the appellant 
Company were not within ‘reasonable tolerances’;

 having taken full cognizance of the fact that, during the hearing, Mr Ozen declared 
his company would be providing custom made products and therefore 100% 
compliant with the tender requirements, and that whilst it was true that they were 
not the only firm that could manufacture custom-made products, yet it was also 
true that Messrs Ostiryakiler Madeni Esya was the only Company which could 
manufacture the full range of products;

 having also heard Mr Ozen state that anyone could place an order with them even 
the appellant Company, 

reached the following conclusions, namely:

1. The Adjudication Board, albeit not necessarily expected to do so but largely due 
to the various contradictory interpretations given with regards to the need for a 
Company to declare that equipment being supplied is ‘brushed’, could have 
simply clarified the issue with interested parties, although it must be admitted 
that once all the relevant specifications had been faithfully copied by the 
appellants with the repeated exception of the word ‘brushed’ this must have 
confused, at the very least, the issue considerably;
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2. The PCAB favourably considers the right of a Contracting Authority to decide 
its own terms and parameters.  As a consequence, unless these are specifically 
defined and stated as such as to favour any particular bid, which instance has not 
been proven to be an issue in this particular tender, the PCAB cannot allow for a 
bidder to change such parameters according to what his principals are in a 
position to supply, disregarding in the process what the Contracting Authority is 
really willing to consider and as clearly specified in the tender document;

3. Further to (2) above, the PCAB notes that the appellant Company could have 
easily contacted similar Companies to that of the awarded Company to secure 
custom-made products which could fit the specifications as requested by the 
Contracting Authority in the tender document. 

As a consequence of (1) to (3) above this Board finds against appellants and 
recommends that the Adjudication Board continues with the award of this tender 
to Messrs Oztiryakiler Madeni Esya.

In view of the above and in terms of the Public Contracts Regulations, 2005, this 
Board recommends that the deposit submitted by the appellants should not be 
refunded. 

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

11 February 2008



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2008

79

PUBLIC CONTRACTS APPEALS BOARD

Case No. 117

Advert No 370/2007 - CT 2347/2007, UM 1224 - Procurement of an Integrated 
University Information System for the University of Malta.

This call for tenders was published in the Maltese Government Gazette and the 
Official Journal of the European Communities on 23.10.2007 and was issued by the 
Contracts Department following a request transmitted to the latter by the University of 
Malta on 14.05.2007.

The closing date for this call for offers was 18.12.2007 and the estimated contract 
value was Lm 472,000 inclusive of VAT.

Four (4) different tenderers submitted their offers.

Following receipt of notification from the General Contracts Committee (GCC) 
wherein they were informed that their ' tender has been disqualified due to the fact that the 
bid bond submitted with the said offer is not in accordance with requisites set out in the tender 
dossier', Messrs Agresso Ltd filed an objection on 21.12.2007 against the said 
decision.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on the 25th January 2008 to discuss this 
objection.

Present for the hearing were:

Agresso Ltd

Dr Duncan Borg Myatt Legal Representative

University of Malta

Mr Karm Saliba Head Purchasing
Mr Mark Debono 
Mr Saviour Zammit

Department of Contracts 

Mr Francis Attard Director General (Contracts) 
Mr Mario Borg Asst. Director, Post Contracts
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After the Chairman’s brief introduction, Messrs Agresso Ltd’s (the appellants) legal 
representative was invited to explain the motive which led to his clients’ objection.  

Dr Duncan Borg Myatt, representating the appellants, started by stating that on 18 
December 2007 his clients were informed via fax that their ‘tender has been 
disqualified due to the fact that  the bid bond submitted with the said offer is not in 
accordance with the requisites set out in the tender dossier’. However, he said that 
Agresso Ltd were never officially given a specific reason as to why their Bid Bond 
was considered incorrect even though he had requested and was still requesting the 
Contracting Authority to provide his clients with such reason/s.  

At this stage Dr Borg Myatt sustained that with regards to the Bid Bond submitted by 
his clients, this was submitted according to the tender dossier which also included the 
requested amount and validity period stipulated in the tender document. 

Mr Karm Saliba, representing the University of Malta, explained that this tender, the 
value of which exceeded Lm 20,000, was coordinated by the Contracts Department 
and, as a consequence, the information requested had to be given by the latter.  He 
pointed out that at the opening of tenders they were informed that the Bid Bond was 
not being accepted because it included a declaration that the guarantee being offered
‘shall be governed by English law’.  Mr Saliba informed those present that the 
Evaluation Committee members were informed that for a Bid Bond to be valid it had 
to be in conformity with Maltese legislation.  

Mr Mario Borg, representing the Department of Contracts, was then called by the 
PCAB to testify under oath.  

The Department of Contracts’ representative explained that this tender was issued 
under the Three Package Procedure, and therefore they started with the opening of 
the first package (Bid Bond).  He said that on a previous instruction given by the 
Appeals Board, it was specifically stipulated in the tender dossier that the Bid Bond
had to be submitted ‘in the form of the specimen Bid Bond attached to this document’ 
(Clause 4.1 2nd Para).  He said that the tenderer was not disqualified because of the 
validity period from the closing date of tender but due to the fact that it was declared 
that the ‘guarantee shall be governed by English Law.’  He acknowledged that 
probably, through an oversight, they did not communicate the reason, however, even 
when they informed Agresso Ltd that their tender had been disqualified, no such 
request, namely for a reason to be formally given, was received from appellants.

The Chairman, PCAB remarked that apparently some form of communication was 
exchanged with Agresso Ltd because on 21 December 2007 Mr Nick Gibson wrote a 
letter to the Department of Contracts wherein it was stated that:

‘Following you recent fax dated 19th December 2007 we wish to appeal against the 
decision to reject our tender for a new Finance and HR/Payroll system at the 
University of Malta.

We are totally committed to the tender process with the University and have no 
intention of withdrawing during the process.   The wording of the Bid Bond that we 
submitted was amended by our UK bank to comply with UK banking regulations and 
to, in their opinion, read more clearly.  We are told that any Bid Bond signed by a UK 
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bank would need to have the judiciary authority clearly stated.  As both the UK and 
Malta are members of the EU they assumed that English Law would be acceptable.’ 

and

‘We resubmit the Bid Bond from Ing Bank with the wording as requested in the tender 
plus a reference to English or EU Law.’ 

Dr Borg Myatt responded by stating that the Bid Bond was regulated by Clause 4.1 
which specified that it had to be submitted in the form of  the (a) specimen attached to 
the tender dossier, (b) requested amount and (c) validity period.  He pointed out that 
there was a discrepancy in the tender document since under clause 4.1 it was indicated 
that the Bid Bond had to be valid for a period of five calendar months from the closing 
date of the tender and in the template it was stated that the ‘guarantee expires within 
one hundred and five months starting on the closing date of tender.’  

Here, Mr Borg acknowledged this mistake, however he said that it was also 
specifically indicated that the Bid Bond had to be valid up to 28 April 2008.

Continuing, the appellants’ legal representative reiterated that Agresso Ltd had 
complied with all the requirements of the tender dossier.  Dr Borg Myatt said that the 
tender document did not specify by which law the Bid Bond had to be regulated.  The 
lawyer argued that, although it was acknowledged that the services provided in Malta 
had to be governed by Maltese Law, it was not possible for a Bid Bond issued by a 
UK Bank to be regulated by Maltese Law because the relationship between the 
company and the bank issuing the Bid Bond had to be governed by laws of the state 
concerned.  Dr Borg Myatt stressed that in the tender document it was stipulated that 
‘Each Tender must be accompanied by a valid and original Bid Bond issued by a 
Bank licensed by a recognized Financial Regulator in the country where the company 
is located.’  He maintained that on the basis of this clause, Agresso Ltd had no option 
but to submit a Bid Bond issued by a UK Bank.  They had a certification that the Bank 
which issued the Bid Bond was registered with the Financial Services in England and 
regulated by the British Financial Regulations.   He claimed that the Department of 
Contracts and the University of Malta must be satisfied that the Bid Bond submitted 
had complied with the financial and validity period requirements of the tender and 
that it was specified in the tender dossier that an offer would be disqualified if it was 
not accompanied by the mandatory Bid Bond.  

Mr Borg sustained that the Bid Bond was not submitted according to the template and 
that it should not have been indicated by which law the guarantee would be governed.  
The Chairman, PCAB drew the attention of those present that, even if it was not 
specified, the Bid Bond would still be binding by the laws of that country where it was 
issued and that the Banks were regulated by the laws of that country where they 
operate.  “As a consequence”, the PCAB Chairman proceeded, “the fact that the Bid 
Bond submitted by the appellants’ Bank in the UK stated that the guarantee being 
offered ‘shall be governed by English law’, should be regarded as a futile additional 
piece of information in view of its automatic application regardless of whether this is 
stated or not.”

When the PCAB questioned whether it was the Maltese Law or EU Law that was 
binding and whether the Maltese Law was in conformity with EU Law, Mr Francis 
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Attard, Director General (Contracts) said that, as far as he was aware, all Maltese laws 
conformed with EU laws particularly on areas regulated by directives issued on 
banking operations.  He explained that the Bid Bond was not accepted because (i) the 
bank guarantee submitted by the appellants was different from the template attached 
to the tender dossier and (ii) they required a guarantee that, in their opinion, best 
safeguarded Government’s interests.  

In response to Mr Borg’s remarks, the PCAB said that if they had doubts on whether 
Government’s interests were being safeguarded or not, it would have been advisable 
for them to first seek apposite legal advice.

At this stage the public hearing was brought to a close and the PCAB proceed with the 
deliberation before reaching its decision.

This Board,

 having noted that the appellants, in terms of their ‘motivated letter of objection’ 
dated 21.12.2007, and also through their verbal submissions presented during 
the public hearing held on the 25.01.2008, had objected to the decision taken 
by the General Contracts Committee;

 having considered that the Bid Bond in question included a declaration by the 
issuing UK bank wherein it was stated that the guarantee being offered ‘shall 
be governed by English law’;

 having noted that the Tender Document specified that the Bid Bond was 
required to be ‘issued by a Bank licensed by a recognized Financial Regulator 
in the country where the company is located’;

 having noted the submission of the Contract Department’s representative that it 
seems that for a Bid Bond to be valid it has to be in conformity with Maltese 
legislation;

 having also noted the appellants’ legal advisor’s claim that the tender document 
did not specify by which law the Bid Bond had to be regulated;

 having also taken cognizance of the fact that it was not possible for a Bid Bond
issued by a UK Bank to be regulated by Maltese Law because the relationship 
between the company and the bank issuing the Bid Bond had to be governed 
by laws of the state concerned;  

 having noted Mr Borg’s claim that the Bid Bond was not submitted according to 
the template as presented in the tender document; 

 having taken into consideration Mr Attard’s statement as regards the fact that, as 
far as he was aware, all Maltese laws conformed with EU laws particularly on 
areas regulated by directives issued on banking operations; 
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 having reflected on Mr Attard’s statement relating to the fact that, inter alia, the 
Bid Bond was not accepted because the General Contracts Committee required 
a guarantee that, in their opinion, best safeguarded Government’s interests

reached the following conclusions, namely:

1. The Evaluation Committee and the General Contracts Committee had to be 
pragmatic when interpreting basic regulatory requirements, irrespective of 
where these originate from, especially when it is already established that all 
Maltese laws conform with EU laws particularly on areas regulated by 
directives issued on banking operations - this applies more strongly when the 
specifications in the Tender Document tend to deliver contradictory messages 
as in this case;

2. The PCAB feels that with regards the issue of the Government’s interests being 
best ‘safeguarded’, it seems that both the Evaluation Committee and the 
General Contracts Committee were excessively cautious in their evaluation and 
omitted to take legal advice which could have given them comfort in this 
matter, particularly, when one considers that, according to the DG Contracts 
himself, all Maltese laws conform with EU laws especially on areas regulated 
by directives issued on banking operations.

As a consequence of (1) to (2) above this Board finds in favour of appellants and 
recommends that the Evaluation Committee, once again, admits the tender as 
submitted by the appellants for further evaluation in the rest of the adjudication 
process.  

In view of the above and in terms of the Public Contracts Regulations, 2005, this 
Board recommends that the deposit submitted by the appellants should be refunded. 

Alfred R Triganza   Anthony Pavia Edwin Muscat
Chairman Member Member

11 February 2008
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 118 and Case No. 119

Objection 1

Advert No CT 77/2007 - CT 2087/2007 – ECCD 163/2005
Supply of Incontinence Diapers and Pads for Senior Citizens and Persons with Disability 
for the Elderly and Community Care Department
(Items A2/B2, A3/B3 and C3/D3 only) – Case No. 118

Objection 2

Advert No CT 359/2005 - CT 2575/2005 – Welfare Comm/09/2005
Supply of Incontinence Bed Pads, Incontinence Pads (Rectangular Diapers) and 
Disposable Adult Nappies to the Welfare Committee – (Item 3  only - Disposable Adult 
Nappies Large) – Case No. 119

These calls for tenders were published in the Maltese Government Gazette and issued 
by the Contracts Department following a request transmitted to the latter by the 
Elderly and Community Care Department (ECCD).

The estimated contract values of these tenders were Lm 90,540 (Case No. 118) and 
Lm 500,000 (Case No. 119) respectively.

In Case No. 118 four (4) different tenderers submitted their offers.

In Case No. 119 five (5) different tenderers submitted their offers.

Following the decision taken by the General Contracts Committee to award these 
tenders to A Sciberras, Protex Ltd filed two separate objections (Case No. 118 dated 
13.08.2007 and Case No. 119 dated 02.07.2007) in respect of the items of the tenders 
in caption intended to be awarded.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on the 30th January 2008 to discuss these 
objections.
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Present for the hearing were:

Protex Ltd
Dr Ronald Aquilina Legal Advisor
Mr Jonathan A. Guillaumier

A. Sciberras
Dr Anna Mallia Legal Advisor
Ms Alexis Sciberras

Elderly and Community Care Department (ECCD)
Dr Stephanie Xuereb Director
Mr Michael Bezzina ex Director

Evaluation Board – ECCD 
Mr John Bottiglieri Chairman 
Ms Antoinette Zahra Member
Ms Rosita Sammut Member

Adjudication Committee – Welfare Committee
Mr George Pavia Chairman 
Mr Alfred Briffa Member
Ms Antoinette Zahra Member

Malta National Laboratory Co Ltd 
Ing John Bugeja 

Employment and Training Corporation
Mr Christiano Calleja 

Department of Contracts
Mr Francis Attard Director General Contracts 
Mr Mario Borg Director, Post Contracts
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After the Chairman’s brief introduction about this case, the parties concerned agreed 
with the PCAB’s recommendation to hear the two appeals concurrently since both 
appeals included common issues.  However the appellants’ legal advisor reserved the 
right to raise separate arguments regarding any of the specific cases when he deemed 
that this was required.  The PCAB explained that the decisions would be issued 
separately.  

Furthermore, no objection was found to Dr Ronald Aquilina’s (legal advisor to Protex 
Ltd) suggestion to start with the appeal in connection with CT 77/2007 (Case 118).  
The reason given was that two of the four reasons indicated therein were also included 
in their appeal referring to CT 359/2005 (Case 119) and so there would be no need to 
go over them again.

At this stage, Protex Ltd’s representatives were invited to explain the motive leading 
to the filing of their objections.  

Dr Aquilina, started by stating that their appeal as regards CT 77/2008 was based on 
the following grounds:

 Mrs A Sciberras was not in possession of a valid trading licence and therefore 
did not qualify to be recommended for the award of this tender;

 Mrs A Sciberras did not have the wherewithal, legal, financial and technical 
capacity to carry out the contract as specifically requested in the tender;

 there was no proper evaluation of the tender bid because of deficiencies in the 
testing and/or specifications of the samples provided by Mrs A. Sciberras;

 the adjudicating committee failed to make a proper evaluation of the tender 
bid as the distribution centres proposed by Mrs A Sciberras did not meet all 
the tender requirements as far as accessibility was concerned.

With regard to the other appeal Re CT 359/2005, the appellants’ legal representative 
said that their grievances dealt with the following issues:

 the trade licence

 subcontracting 

 technical literature documentation (not submitted by Mrs A Sciberras)
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With regards to matters relating to objection raised in connection with CT 77/2007 –
Elderly and Community Care Department (Items A2/B2, A3/B3 and C3/D3 only), in
the said proceedings, Dr Anna Mallia, Mrs Sciberras’ legal representative, questioned 
whether the tender of the appellants was submitted by Protex Prosan Ltd or Protex Ltd 
because on the Contracts Department’s Notice Board it was indicated as Prosan 
Protex Ltd. 

The appellants declared that Prosan was only a brand name and not the name of the 
company. The Chairman, PCAB said that once Prosan was a brand name he advised 
the appellants not to continue using it with the name of the company, namely Protex 
Ltd, because it was causing confusion.

Both the appellants and the recommended tenderer confirmed that their offers were 
submitted by Protex Ltd (not  Protex Prosan Ltd) and Mrs Alexandra Sciberras (not 
Sarrebico Medical Supplies) respectively. Furthermore the Value Added Tax 
certificates of both tenderers were in the name of Protex Ltd – VAT Reg No 1152-
0333 and Alexandra Sciberras – VAT Reg No MT 12661014.  

The first witness to take the stand was Mr John Bottiglieri, Chairman Adjudication 
Committee. 

Dr Aquilina referred the witness to Clauses 3.5 under Instructions to Tenderers
wherein it was stipulated that 

‘To be eligible for participation in this tender procedure, tenderers must prove to the 
satisfaction of the Contracting Authority that they comply with the necessary legal, 
technical and financial requirements and have the wherewithal to carry out the 
contract effectively’ and to Clause 3.6 which specified that ‘tenderers must prove to 
the satisfaction of the Contracting Authority that they have the technical capacity to 
carry out the contract effectively.  In this regard tenderers shall compile and provide 
the information requested in Annex II Part 2 as part of the Contractor’s Technical 
offer’

wherein they had to indicate the number of full time and part time employees. 

In his response, Mr Bottiglieri said that in the letter dated 17 April 2007 which was 
part of the tender submission, it was declared that 

‘Ms A Sciberras currently employs 2 full time sales assistants and 3 part time sales 
assistants within her group.  Should our tender be successful we intend to employ 
another 4 full time sales assistants to be able to cope with the demand and to ensure 
that the service will run smoothly from all our designated centres.’  

He confirmed that the Adjudication Committee was satisfied with the number of 
employees indicated.  When asked by the PCAB to state whether they did verify the 
number of employees working at the distribution centres visited by the Adjudication 
Committee, the reply given by Mr Bottiglieri was in the negative.  

However, Dr Aquilina sustained that the two (2) full time and three (3) part time 
employees indicated by Ms Sciberras were not sufficient to provide such service 
considering the fact that the tender stipulated that the successful tenderer had to 
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provide two (2) distribution centres in Malta with extensive opening times and, 
preferably, open even on Saturdays.  

Mr Michael Bezzina, ex Director, Elderly, intervened by stating that their suppliers 
and distributors were either Sarrebico Medical Supplies or Prosan Ltd and that they 
never received any complaints related to distribution and service provided.  

On cross examination by Dr Aquilina, Mr Bottiglieri testified that, acting on behalf of 
the Board, he had personally gone to the Trading License Unit and that Mr Farrugia 
(Director) had given him a copy of her Trading Licence and had confirmed that it was 
valid.   

When asked to state which centres and premises the said Trading Licence did actually 
cover, Mr Bottiglieri replied that, as far as he was aware, a Trading Licence was 
issued to indicate that an individual was licensed to operate in a particular sector.  The 
appellants’ legal representative insisted that a Trading Licence to be valid had to 
cover a particular activity from a particular premises. Mr Guillaumier claimed that 
when they checked with the Trading Licence Unit, it was confirmed that a Trading 
Licence was issued to cover a particular premises only and that it remained valid until 
the individual or Company, declared on the licence, operated therefrom. Dr Mallia 
claimed that the Trading Licence was associated with the individual and if s/he moved 
to another premises s/he did not need to apply for another licence.  The Chairman, 
PCAB said that in his opinion a Trading Licence was issued to indicate that the person 
concerned had the capacity to conduct a particular trading activity.  Here Dr Aquilina 
invited the PCAB to verify the matter with the Trading Licensing Unit.  

In reply to a specific question by the PCAB, Dr Aquilina confirmed that Protex Ltd 
had a Trading Licence to operate from each Distribution Centre indicated in the tender 
and Mrs A Sciberras confirmed that each distribution centre had its own valid trading 
licence.  Mrs Sciberras explained that they would operate from the pharmacies 
indicated in their offer if they were awarded the tender. She also confirmed that a 
Pharmacy Licence permitted the distribution of diapers.

Mr Bottiglieri said that Trading Licences (bearing Nos 07/1053) were both in the 
name of Alexandra Sciberras  and the licensed premises were Sarrebico Medical 
Supplies at Triq tal-Hlas Zebbug and Triton Lodge, 34 Triq Mario Cortis Attard.  The 
witness confirmed that they did not visit these premises.  Mr Guillaumier alleged that 
the appellants’ representative no longer operated from Żebbuġ and, on that basis only, 
the Trading Licence was not valid.  

Furthermore, he sustained that the said Trading Licence did not pertain to Alexandra 
Sciberras because Sarrebico Medical Supplies was a different and distinct entity.  

Dr Aquilina sustained that Mrs Sciberras was operating only from the premises in 
B’Kara.  Also he stated that a Trading Licence was always:

(a) issued in the name of a person and never in the name of a Company and

(b) associated with a particular premises.  
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He said that his clients’ Trading Licence was issued in the name of Jonathan 
Guillaumier on behalf of Protex Ltd. However, Dr Mallia intervened to point out that 
her clients’ licences were both issued on behalf of Alexandra Sciberras. 

At this point the PCAB made reference to an e-mail dated 25 January 2008 from the 
Trade Licensing Unit, which was presented by Mr Bottiglieri during the hearing, 
wherein it was confirmed that she had  ‘a  valid Trading Licence for the commercial 
premises Sarrebico Medical Supplies Triq il-Hlas Zebbug with Licence Number 
07/1053’.  Here, Dr Aquilina pointed out that she did not operate anymore from the 
commercial premises indicated because the rent / lease agreement had since been 
terminated.

In reply to a specific question by Dr Mallia, Mr Bottiglieri said that the Trading 
Licence No 45/707 was in the name of Jonathan Guillaumier and the premises 
licensed were Protex Ltd, Qasam Industrijali Kordin Paola while License No 21/603 
was on behalf of Technoline Ltd of 51, Triq Edgar Bernard Gzira. The witness 
confirmed that they had visited both premises. Mrs Sciberras claimed that, as far as 
she was aware, Technoline Ltd did not operate any longer from the premises at Gzira.  
Mr Guillaumier denied this.  

Dr Aquilina maintained that the tender conditions stipulated that the two distribution 
centres had to be situated in an easily accessible location so that the persons entitled 
for this service could collect on a monthly basis the specified items therefrom. In 
reply to a specific question by Dr Aquilina regarding the distribution centre in 
B’Kara, Mr Bottiglieri confirmed that it was accessible. The appellants’ legal 
representative responded by stating that no specific parking facilities were available 
and that it was not easily accessible. The witness contended that members of the 
Adjudication Committee visited the premises of PharmaPlus Pharmacy at Ganu 
Street, B’Kara and Central Pharmacy, Luqa (two distribution centres indicated by Mrs 
Sciberras) and it was satisfied that parking facilities / accessibility was adequate.  Ms 
Antoinette Zahra intervened by stating that Mrs Sciberras had informed them that, in 
case of parking difficulties, her staff would give all the required assistance. Mrs 
Sciberras clarified that the premises in B’Kara were also accessible from the back, 
where more parking facilities were available.

On cross examination by Dr Aquilina, Mr Bottiglieri said that they identified the 
cheapest offers of each item and sent two (2) sets of samples to the Malta National 
Laboratory for testing of measurements and absorption respectively.  They also 
submitted their recommendations according to the results received.   The witness 
testified that the Adjudication Committee unanimously agreed not to consider the 
items where the test reports indicated that the specification ‘conforms subject to 
Interpretation’.  

Mr Bottiglieri confirmed that all items recommended for award were according to 
specifications.

Mr Christiano Calleja, the Employment and Training Corporation’s (ETC) 
representative was called to take the witness stand to confirm the number of persons 
employed with Mrs A Sciberras.  
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The witness declared that, according to the records available at the Corporation, Mrs
Sciberras had the following number of employees:

He said that staff members employed on a full time basis included the owner, namely, 
Mrs Alexandra Sciberras. 

Mr Calleja also presented a document containing information about employees who 
were engaged by Mrs Sciberras from 28/1/2004 to 28/1/2008 but this was considered 
irrelevant.

Mrs A Sciberras pointed out that in CT 359/2005 (closing date 21 February 2006) 
tenderers were not required to indicate the number of full time and part time 
employees working in the supplier’s company because such items could be delivered 
by one person.  On the other hand in CT 77/2007 (Closing date 27 April 2007) 
tenderers were required to submit such information because the service provided 
under this tender was different, that is, delivery of items to beneficiaries from 
Distribution Centres.

On cross-examination by Dr Aquilina, Mr Michael Bezzina (former Director, Elderly 
and Community Care) testified that although the tender had not yet been awarded this 
service continued to be provided jointly by Mrs A Sciberras and Protex Ltd after 
obtaining necessary approvals from the Ministry of Finance.  In reply to a remark by 
the appellants’ lawyer, Mr Bezzina did not exclude the possibility that they were 
being invoiced by either Mrs A Sciberras or Sarrebico Medical Supplies, however, the 
most important thing for him, as Head of Department, was that they were covered by 
the necessary ‘Finance’ approvals and that the beneficiaries of the ‘incontinence 
service’ were satisfied with the products and service provided. 

On cross-examination by Dr Aquilina, Dr Stephanie Xuereb, Director, Elderly and 
Community Care, testified that she needed to check with the Department’s Accounts 
Section to establish who was invoicing them.  Here, Dr Aquilina said that they had 
two receipts which confirmed that it was Sarrebico Medical Supplies and not Mrs A 
Sciberras that was invoicing the Department. On the other hand Dr Mallia alleged that 
she had information that the Treasury was issuing cheques to Protex Prosan Ltd and 
not to Protex Ltd.

The PCAB drew the attention of those present that this issue was not relevant to the 
tender and appeal under reference. 

Dr Aquilina alleged that, if Mrs A Sciberras were to be awarded the tender, she would 
not be in a position to perform the contract obligations and that the service would 
have to be totally carried out by another company. He said that Clause 6.1 under 
General Conditions of the tender document specified that 

‘A subcontract shall be valid only if it is a written agreement by which the Contractor 
entrusts performance of a part of his contract to a third party’ 

Date Full Time Part Time
28 January 2005 1 4
28 January 2008 2 1
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while Clause 6.2 stipulated that 

‘The Contractor shall not subcontract without the prior written authorisation of the 
Contracting Authority’.  

He sustained that although the tender made an allowance for subcontracting it did not 
allow for total subcontracting.

Dr Mallia remarked that subcontracting was an issue which had to be dealt with after 
the award of contract.

However, Dr Aquilina pointed out that they were raising the issue at this stage 
because  Clause 3.5 stipulated that to ‘be eligible for participation in this tender 
procedure, tenderers must prove to the satisfaction of the Contracting Authority that 
they comply with the necessary legal, technical and financial requirements and have 
the wherewithal to carry out the contract effectively.’  

He alleged that at present, although Mrs Sciberras was supposed to be supplying the 
items, in actual fact she was not supplying as Mrs Sciberras but as Sarrebico Medical 
Supplies.  The lawyer claimed that this was a proof that Mrs Sciberras did not have 
the ‘wherewithal to carry out the contract effectively’.

Dr Aquilina said that Clause 2, Submission of Tender – Contents of individual 
envelopes under Instruction to Tenderers, specified that in Envelope No 2 marked 
‘Documentation’ tenderers had to submit, inter alia, ‘Technical Specifications’ and 
‘Technical Literature on each item being offered’. He said that according to the 
‘Schedule of Tenders Received’ that was published on the Notice Board at the 
Department of Contracts, Mrs Sciberras was the only tenderer who did not submit the 
‘Technical Literature’.  Dr Aquilina contended that this was the reason why in their 
letter of objection they stated that ‘item number 3 – Disposable Adult Nappies Large 
should be awarded to Protex Limited instead of A Sciberras as Protex Limited is the 
second cheapest offer and fully conforms with all tender and legal requirements, 
which is not the case with A Sciberras’.  

Mrs Sciberras responded by stating that, as far as she was aware, they had submitted 
such documents.

When asked by the PCAB to present the tenderer’s submission, Mr Mario Borg, 
representing the Department of Contracts, informed the Board that the technical 
submissions could not be found and that according to their records such documents 
were still at the Department concerned.  

In reply to a specific question by the PCAB, Mr Borg contended that in view of the 
fact that the evaluation of the technical offers received was carried out by the 
Adjudication Committee, they felt that the issue of the ‘Technical Literature’ 
documents had to be dealt with by the said Committee and not the General Contracts 
Committee.  

At this point, Mr Francis Attard, Director General (Contracts) was called to take the 
witness stand.
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When asked by the PCAB to state whether Mrs Sciberras’s tender should have been 
disqualified once she did not submit the ‘Technical Literature’, Mr Attard responded 
by stating that this depended on the tender conditions because there were instances 
where these permitted the Adjudication Committees to ask tenderers, through the 
General Contracts Committee, to submit such documents at evaluation stage.

On cross examination by the PCAB, Mr Attard explained that, under the Three 
Package Procedure, Package No 2 (‘Technical Offers’) was always opened by the 
General Contracts Committee and the offers received were then sent to the 
Adjudication Committee who was obliged to

(i) examine whether the technical offers were in conformity with the 
requirements of the tender conditions 
and 

(ii) submit clear recommendations to the General Contracts Committee.   

He said that if the Adjudicating Committee proceeded with the evaluation, then it was 
assumed that such offers were compliant.

The last witness to take the stand was Mr Gino Pavia, Chairman of the Evaluation 
Committee.

On cross-examination by the PCAB, Mr Pavia confirmed that they had seen the word 
‘No’ under Technical Literature but the Evaluation Committee decided to proceed 
because it was of the opinion that it had sufficient information under the Technical 
Specifications and said that they also relied on the laboratory test results.  

The PCAB remarked that the Board had exercised its discretion when it decided to 
proceed with the evaluation of the tender and enquired whether such discretion was 
foreseen or allowed in the tender document.  Mr. Pavia intimated that he was not 
sufficiently aware of the relevant conditions to be able to answer the question.

Dr Aquilina contended that in view of the fact that Mrs Sciberras did not submit the 
‘Technical Literature’, her offer should have been disqualified and the Third Package
(‘Financial Offer’) should not have even been opened.  Here, he quoted part of the 
extract of the law which was incorporated in the tender documents which specified 
that:

‘In the process of adjudicating the tender, the packages for all tenderers shall be 
opened in public and in the sequence enumerated in the immediately preceding sub-
regulation.   When at any stage, any tenderer fails to comply with the tendering 
procedural requirements and, or with specifications, the remaining packages in his 
tender offer are to be discarded unopened.’

Dr Aquilina made reference to the ‘Important Notice’ attached to the tender document 
which, inter alia, specified that 

‘Furthermore, tenderers are to make sure that all technical details relevant to their 
offers are included in Envelope 2.  It is their responsibility to ensure that any relevant 
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literature, brochures, data, drawings, calculations, etc. necessary for their technical 
evaluation of their offers are submitted by the closing time and date.’  

Dr Mallia pointed out that Mrs Sciberras had submitted everything that was relevant 
for the technical evaluation of her offer.  She maintained that this did not mean that 
the technical literature was necessary to substantiate the technical specifications for 
the technical evaluation of the offers as was being argued by the appellants’ lawyer.  
Dr Aquilina responded by stating that the ‘Important Notice’ could not be interpreted 
to mean that it exempted tenderers from specific requirements of the tender and from 
presenting all the required documents.

When asked by the PCAB to declare whether she had submitted the ‘Technical 
Literature’, Mrs Sciberras’s reply was vague.  Dr Aquilina claimed that once Mrs 
Sciberras did not know whether she had submitted the technical literature or not, then 
they should rely on the official document.

With regard to what was stated by the PCAB regarding the discretion of the 
Adjudicating Committee, Mr Alfred Briffa, a member of the Adjudication Committee, 
contended that, if they had no right to exercise their discretion, the Director of 
Contracts should have drawn their attention and informed them accordingly. 

Mr Briffa sustained that they never relied on literature submitted but on laboratory test 
results.  His attention was drawn by the PCAB that if this was the case the PCAB 
failed to understand why tenderers were requested to submit such documentation.  It 
was also pointed out that it was the responsibility of Adjudication Committees to 
ensure that tenderers strictly adhered to the tender documents’ requirements as well as 
to be consistent in their evaluation since otherwise the tendering process could be 
jeopardised. 

With regard to the case under reference, the PCAB felt that there was no need for the 
Director of Contracts to intervene because the conditions and requirements of the 
tender were specific. It was maintained that Adjudication Committees should not 
exercise their discretion arbitrarily, more so, in similar instances where public funds 
are involved.  

In his concluding remarks Dr Aquilina stressed that at the moment the second 
‘envelope’ was opened and the recommended tenderer’s submission was found 
unaccompanied by the requested documents (e.g ‘technical literature’), such offer 
should have been rejected immediately and should have never been referred to the 
Adjudication Committee.

Finally, Dr Mallia asked Mr Attard to state why the Department of Contracts did not 
disqualify the offer submitted by Mrs Sciberras as they did with the other tenderer.  
Mr Attard replied that the General Contracts Committee’s role at the tenders opening 
stage was not to disqualify but to record what was found in the second envelope.  The 
offers received were then referred to the Adjudication Committee for the technical 
evaluation.  Mr Triganza added that apparently the Chairman of the General Contracts 
Committee had sufficient evidence to disqualify the other bid but did not have enough 
evidence to disqualify Mrs Sciberras’ offer.
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At this stage the public hearing was brought to a close and the PCAB proceed with the 
deliberation before reaching its decision.

This Board,

 having noted that the appellants, in terms of their ‘motivated letters of objection’ 
dated 22.08.2007 (Case No. 118) and 06.07.2007 (Case No. 119) respectively, and 
also through their verbal submissions presented during the public hearing held on 
the 30.01.2008, had objected to the decision taken by the General Contracts 
Committee;

 having noted the issues raised in connection with the correct use of the bidders’ 
Company names as well as their respective VAT Registration Numbers; 

 having considered (a) Mr Bottiglieri’s testimony concerning Mrs Sciberras’ staff 
employment levels and the corresponding adequacy to enable her to deliver the 
promised service, and (b) Mrs Sciberras’ explanation regarding specific 
requirements relating to indication of staff complement dependent on the tenders 
in question, which requirements were different;

 having also considered Mr Bottiglieri’s admission that the Adjudication 
Committee did not verify whether staff details submitted by bidders were actually 
working with participating tenderers;

 having heard (a) Mr Bezzina claim that both Sarrebico Medical Supplies Ltd and 
Prosan Ltd have been supplying the Department with these products and, to date, 
they never received any complaints related to the apposite distribution and 
provision of services and (b) Mr Bottigieri confirm that all items recommended 
for award were according to specifications;

 having also noted the arguments raised in connection with the validity of the 
tenderers’ respective trading licenses as well as the documentation tabled during 
the hearing in relation to the same subject matter;

 having taken full cognizance of accessibility issues in designated premises, as well 
as, to other comments made on similar subject content by various witnesses;

 having reflected on Dr Aquilina’s claim regarding the fact that, according to his 
clients, should Mrs Sciberras be awarded the tender, she would not be in a 
position to fulfil her contractual obligations and that the service would have to be 
totally carried out by another Company;

 having taken note of the fact that, whilst Mrs Sciberras was not so sure whether 
her bid contained the ‘technical literature’ as specifically requested in the tender 
document, yet, Mr Pavia, the Chairman of the Adjudication Committee, confirmed 
that they did not come across any ‘technical literature’ accompanying her bid;

 having also heard that the Adjudication Committee, arbitrarily, decided to proceed 
with the evaluation of Mrs Sciberras’ bid albeit this did not contain any ‘technical 
literature’ as was specifically requested in the tender document;
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 having heard Mr Briffa sustaining that Adjudicating Committees, evaluating 
similar tenders, never rely on literature submitted by bidders but they rely on 
laboratory test results

reached the following conclusions, namely:

1. the issue of declared staff levels as compared to existing staff levels tends to be seen as 
a trivial matter in view of the fact that both parties involved in this hearing are 
considered to have, to date, always provided the service they had promised to deliver 
and in a quality which incessantly met the Contracting Authority’s full satisfaction;

2. matters relating to ‘trading licence’ and ‘accessibility’ to customers have been 
satisfactorily attended to by the Adjudicating Committee and this Board has nothing 
else to add, especially when one considers the track record of both parties in question;

3. the appellants’ claim regarding the awarded tenderer’s capability to fulfil her future 
contractual obligations is considered to be purely speculative and not corroborated by 
specific proof of evidence;

4. the Adjudication Committee’s decision to deviate from their remit which, inter alia, 
required them to ensure that bidders complied with tender specifications, was an 
erroneous conclusion to reach.  This Board reiterates that it fails to understand why 
tenderers are specifically requested to submit certain documentation (e.g. ‘technical 
literature’) and, then, Adjudicating Committees themselves, refrain from taking such 
non-compliance by bidders into consideration.  As pointed out during the hearing, it is 
the responsibility of Adjudication Committees to ensure that tenderers strictly adhere 
to the tender documents’ requirements as well as to be consistent in their evaluation 
since, otherwise, the tendering process could be jeopardised;

As a consequence of (1) to (4) above, this Board:

1. cannot uphold the objection (Case No. 118) as lodged by appellants;

2. finds in favour of appellants with regards to the objection (Case No. 119) considering 
that the Adjudicating Committee should have insisted on the submission of the 
‘technical literature’ once this was a specific requirement, a ‘sine qua non’ condition. 

In view of the above and in terms of the Public Contracts Regulations, 2005, this 
Board recommends that only the deposit paid by the appellants in connection with 
Case No. 118 should not be refunded to the appellants. 

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

7 March 2008
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 120

CT 2018/2008 - MTA/713/2007
Tender for ‘Design and Construction of Stand at ITB Berlin -
Germany for a one year period 2008’

This call for tenders was published in the Government Gazette on 14.12.2007.

The closing date for this call for offers was 04.01.2008. 

Given that the original estimate was below the Lm 20,000 threshold stipulated in the 
Public Contracts Regulations, the tender was published as a departmental call.

Two (2) different tenderers submitted their offers.

Following the publication of the Notification of Recommended Tenderers, Messrs 
Zaffarese Exhibitions & Events Ltd filed an objection on 04.02.2008 against the 
intended awarding of the tender in caption to Messrs Casapinta Design Group Ltd.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 20.02.2008 to discuss this objection.

Present for the hearing were:

Zaffarese Exhibitions & Events Ltd 
Mr Thomas Farrugia Managing Director
Mr Benny Zaffarese 

Casapinta Design Group Ltd 
Mr Damian Casapinta General Manager

Malta Tourism Authority
Dr Michael Psaila Legal Representative

Evaluation Committee
Mr Carlo Micallef  Chairman
Mr Patrick Attard Member

Department of Contracts
Mr Francis Attard  Director General (Contracts)
Mr Mario Borg Asst Director, Post Contracts
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After the Chairman’s brief introduction, the appellant, namely Mr Benny Zaffarese, 
acting on behalf of Zaffarese Exhibitions & Events Ltd, was invited to explain the 
motive which led to their objection.  

Mr Zaffarese commenced his intervention by stating that the objection was lodged for 
various reasons.  First and foremost, the appellants’ representative contended that the 
tender in question should not have been issued by the Malta Tourism Authority but by 
the Department of Contracts, and this, in accordance with the procurement procedures 
outlined in Regulation 22 under Part III – Rules governing public contracts whose 
value exceeds Lm 20,000 but does not exceed the threshold of the Public Contracts 
Regulations, 2005.  The reason given by Mr Zaffarese was that the offer 
recommended for award amounted to Lm 38,000. 

Mr Zaffarese claimed that the estimated value was not specified in the tender 
document and that when the Malta Tourism Authority was asked by another tenderer 
to give an indication of the budget allocated for this tender it refused to give such 
information.  At this point, the PCAB requested the appellants’ representative to 
explain how he had come to the conclusion that the tender value exceeded Lm 20,000.   
The reply given by Mr Zaffarese was that the previous ITB tender, which had the 
same specifications but with less materials/items, was estimated at Lm 54,000 for 
three years – Lm 18,000 each year.  Furthermore, he said that in spite of the fact that 
he had drawn the attention of the Malta Tourism Authority and the Contracts 
Department, respectively, that the value of this tender exceeded Lm 20,000, the Malta 
Tourism Authority still proceeded with the issue of the tender. 

Mr Zaffarese continued by claiming that the tender was not adjudicated in a fair and 
just manner, alleging that they were penalised because the images presented were 
‘inter alia’ not mounted. Also, he contended that no points should have been given for 
creativity, corporate image and designs because the designs and all detailed 
specifications were provided by the same Contracting Authority. The appellants’ 
representative insisted that the specifications allowed no leeway for creativity. At this 
point Mr Zaffarese stated that the reasons given by the Contracts Department’s 
official as to why their offer was rejected were different from those formally given by 
the Malta Tourism Authority’s Chairman because, whilst the first informed them that 
their offer was classified, the latter stated that the appellants’ offer was not compliant.  
Mr Zaffarese argued that if their offer was not compliant they should have 
disqualified their offer and proceeded with the evaluation of the other tenders.

Mr Zaffarese said that the award of the said tender was based on the most 
economically advantageous offer. He said that Regulation 46 of the above mentioned 
regulations specified that:

‘(1) Where the criterion for the award of the contract is that of the most 
economically advantageous tender, contracting authorities may authorise 
tenderers to submit variants.

(2) (a) Contracting authorities shall indicate in the contract notice whether or not 
they authorise variants; variants shall not be authorised without this indications.’  
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He continued by pointing out that, in this tender, the Malta Tourism Authority did not 
indicate that tenderers could offer similar items as they did in previous tenders but 
stated that participants had to abide by the tender specifications. 

In reply to specific questions by PCAB members, the appellants’ representative said 
that (i) as far as the design was concerned, the Contracting Authority gave participants 
limited discretion because these were informed that the Authority’s preference is 
naturally to have it as close as possible to the design’ and (ii) the appellant Company 
was fully compliant with the requirements of the tender dossier.

Mr Zaffarese declared that they submitted three offers (Option 1 – Lm 19,962, Option 
2 – Lm 26,000 and Option 3 – Lm 66,542) and confirmed that only the latter was fully 
compliant.  He claimed that they offered similar furniture not only because of price 
but also because it was impossible to carry out such works within the stipulated time 
frame.  He explained that in their bid they also indicated that they required 30 days to 
carry out and complete the services covered in this tender. At this stage, Mr Zaffarese 
questioned whether the stand could be completed in time once the award process was 
suspended in view of the appeal.

In response to Mr Zaffarese’s remark that this tender had many contradicting 
elements, the PCAB said that if the appellant Company had any problems regarding 
the contents of the tender they should have either (a) raised such issues with the 
Contracting Authority concerned before the closing date of the tender or (b) refrained 
from participating. It was explained that, at this stage, appellants could not object with 
the PCAB on issues that were equitable to each prospective tenderer. Mr Zaffarese’s 
attention was also drawn to the fact that, in spite of the alleged contradicting elements, 
they still managed to offer all that was requested at a price of Lm 66,000. 

Dr Michael Psaila, the Malta Tourism Authority’s legal representative, responded by 
stating that in spite of the appellants’ complaints, tenderers were still in a position to 
satisfy all the tender conditions. He said that the appellants themselves declared that 
their third option was compliant with the tender specifications. Dr Psaila proceeded by 
clarifying that the appellants’ bid was compliant as far as the design was concerned 
but it did not include all the required equipment.  

Dr Psaila drew the PCAB’s attention to the fact that the Malta Tourism Authority 
issued a departmental tender and this was solely attributed to the fact that, at 
preparation stage, it did not anticipate that the value of the tender would exceed 
Lm 20,000.  He explained that, in accordance with the requirements of the 
procurement procedure regulations, when it was noticed that all offers received were 
in excess of Lm 20,000, the Malta Tourism Authority referred the file to the 
Department of Contracts together with the Authority’s Evaluation Committee’s 
recommendation.  The Authority’s legal advisor emphasised that it was the General 
Contracts Committee which ultimately authorised the award of the tender and not the 
Malta Tourism Authority.

Dr Psaila pointed out that there was an element of creativity because in Appendix 2,  
‘Stand appearance’, it was stated that ‘Please note that the two above images provide 
a general appearance of the stand and are not portraying the actual plan of the 
stand’.
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The first witness to take the stand was Mr Carlo Micallef, Chairman of the Evaluation 
Committee, who commenced his intervention by stating that the other Committee 
members were Mr Joseph Galea (Director, International Marketing - based in 
Germany) and Mr Patrick Attard (Procurement Manager).  

With regard to the allegation in the appellants’ reasoned letter of objection that ‘MTA 
shows lack of experience in evaluating the tenders’, the witness pointed out that Mr J 
Galea had 15 years experience in participating at the ITB and he had 11 years 
experience with the Authority apart from having been involved in the evaluation of 
various similar tenders.

Mr Micallef said that Malta Tourism Authority engaged an international company to 
provide the designs since they wanted to change Malta’s image abroad. He also said 
that the ITB Berlin was the biggest and the most important international fair as 
regards the tourism industry.  

On cross examination by the PCAB, Mr Micallef testified that Casapinta Design 
Group Ltd’s recommended offer was fully compliant with the tender specifications 
and that they showed all the furniture that was going to be used on the stand. With 
regard to the appellants’ offers, the witness said that ‘Option 3’ was the closest to 
their requirements, yet it was still short of AV equipment, lacked details and did not 
show what type of similar furniture that was being offered.  Furthermore it was 
confirmed that although both tenderers met the basic requirements of the tender, 
Zaffarese Exhibitions & Events Ltd bid (valued at Lm 66,542) was much more 
expensive than that of Casapinta Design Group Ltd (valued at Lm 30,799.69).  

The Chairman of the Evaluation Committee sustained that there was an element of 
creativity because prospective tenderers had to adopt the design within the stand space 
available.  

The following table referred to during the hearing by the Chairman of the Evaluation 
Committee, shows the points given by the Committee in accordance with the criteria 
indicated in the Evaluation Matrix published with the tender document:
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Out of 25% 20% 33% 12% 5% 5% 100%
Zaffarese Exhibitions & 

Events Ltd (Option 
3)

15 12 8 8 2 4 49

Casapinta Design Group 
Ltd (Option 2)

22 18 15 11 4 4 74

Reacting to an earlier remark passed by the appellants’ representative, Mr Micallef 
denied that the Committee had penalised the appellants because the latter presented 
the images on foam boards.  
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The same witness also said that the points reduced for not submitting the CV’s were 
negligible and that such document was required to ensure that the job was entrusted to 
competent persons. Mr Micallef explained that in the report presented to the General 
Contracts Committee they wanted to highlight in their remarks what was actually 
submitted by each tenderer.  The PCAB intervened to point out that it was the 
prerogative of the Contracting Authority to request whatever information it deemed 
necessary.

In reply to a specific question by the PCAB, the witness said that (i) he could not state 
whether the difference in price was related to furniture because they did not submit a 
cost breakdown as costs were submitted as a lump sum and (ii)  the difference in price 
did not justify a clarification because Casapinta Design Group Ltd’s recommended 
offer conformed to the tender requirements in all aspects, including the required 
equipment. 

When it was noticed by the PCAB that Mr Zaffarese was quoting from the Evaluation 
Committee’s report, his attention was drawn to the fact that although they had a right 
to know the reasons why their offer was rejected, they should not have been given a 
photocopy of the original report.

Dr Psaila verbalised that Mr Zaffarese was cross-examining Mr Micallef on the basis 
of an internal document which was not supposed to be in his possession.

When Mr Zaffarese asked Mr Micallef to confirm that subcontracting was not allowed 
under this contract, the PCAB drew his attention to the fact that Clause 7.9.1 Sub-
Contracting of Services stipulated that sub-contracting could be resorted to under the 
proviso that the contractor obtained prior ‘written consent of the Director of Malta 
Tourism Authority, Malta’. 

Mr Zaffarese alleged that the Malta Tourism Authority’s tenders were not always 
assessed on uniform criteria. He said that, for example, the design for the Fitur Fair
was accepted even though it was completely different from that requested. The PCAB 
pointed out that it was only concerned with this particular tender and that this was not 
the forum to raise such issues.  

When Mr Zaffarese tabled a copy of an e-mail sent by the Chairman of the Malta 
Tourism Authority, his attention was drawn by the PCAB to the fact that the reason 
given to him, which, quoting ‘ad litteram’, stated 

‘that your offer was rejected was that it was not the cheapest, fully technically 
compliant offer received by us’

was in full corroboration with what was stated during these proceedings since it was 
established that they had two offers which were both compliant but one was 
substantially cheaper than the other. Mr Zaffarese insisted that if their offer was not 
fully compliant the Evaluation Committee should not have given them any points.  

Mr Francis Attard, Director General Contracts, another witness who was summoned 
to the Stand, explained that, in this case, they were informed that following the issue 
of a Departmental Tender the offers received were over Lm 20,000. He sustained that, 
in the prevailing circumstances, the tender could not be awarded by the Contracting 



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2008

101

Authority, that is the Malta Tourism Authority and that the offers had to be referred to 
the Department of Contracts in order to proceed with the normal procedure.   The DG 
(Contracts) said that, in this case, the General Contracts Committee evaluated the 
Malta Tourism Authority’s evaluation report and acted on its recommendations as per 
established procedure.  He declared that this was not the first instance that they had 
that had fallen under this procedure and that contracts exceeding Lm 20,000 could 
only be awarded by the General Contracts Committee.

In reply to a specific remark by Mr Zaffarese, Mr Attard said that the discrepancy 
between the estimated value of tender and the offer recommended for award was 
irrelevant because in such instances the most important thing was that the issue of 
tenders was given the necessary publicity in order to ensure that it was open to 
competition.  He sustained that in this case the tender was duly published in the 
Government Gazette.  Nowadays, the Gazette is also published online and he was 
aware that it has a readership amongst European contractors.

Mr Zaffarese made reference to the PCAB Case 27 wherein in his testimony Mr 
Edwin Zarb (former Director, General Contracts) … 

‘declared that in terms of the regulations, once the value exceeded Lm 20,000, 
the tender should have been issued by the Contracts Department and should 
have been opened in the presence of the Contracts Committee. However, he 
said that he arrived at the decision to allow the tendering process to continue 
after taking into consideration the urgency of the matter and the fact that MTA 
had previously been under Schedule 3, which meant that they were authorised 
to issue tenders on their own account. The alternative would have been to 
suspend everything and re-issue the tender.’  

In his concluding remarks Mr Zaffarese reiterated that (i) on the basis of Regulation 
22 the tender was irregularly issued by the Malta Tourism Authority (ii) once the 
tenderers were provided with the designs and technical specifications, the criteria 
adjudicated upon were irrelevant and no points should have been given (iii) he agreed 
that, if two offers were fully compliant, a tender should be awarded to the cheaper one 
but under the proviso that this was issued and adjudicated by the Contracts 
Department (iv) once it was determined that following the issue of Departmental 
Tenders all bids received were over Lm20,000, then the tendering process should 
have been stopped and (v) the Contracting Authorities should not be allowed to issue 
tenders that exceeded the limit otherwise the tendering process could be abused.  

Dr Psaila concluded by emphasising that the Malta Tourism Authority adhered to the 
general procurement regulations. He sustained that when the Malta Tourism Authority 
received the bids and noticed that all offers exceeded the amount of Lm 20,000, they 
referred the file to the Department of Contracts and it was the General Contracts 
Committee which awarded the contract and not Malta Tourism Authority. However, 
Mr Zaffarese insisted that it was referred to the General Contracts Committee after it 
was adjudicated by the Malta Tourism Authority.

At this stage the public hearing was brought to a close and the PCAB proceeded with 
its deliberations before reaching its decision.
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This Board,

 having noted that the appellants, in terms of their ‘motivated letter of objection’ 
dated 08.02.2008, and also through their verbal submissions presented during the 
public hearing held on the 20.02.2008, had objected to the decision taken by the 
General Contracts Committee;

 having taken note of  (a) the fact that appellants claimed that the Malta Tourism 
Authority should not have issued the said call in view of the fact that its value resulted 
to be in excess of the Lm 20,000 threshold contemplated in the pertinent legal 
provision and (b) the DG Contracts’ testimony on subject matter;

 having noted the fact that whilst (a) appellants alleged that they were unfairly 
penalised for presenting images which, ‘inter alia’, were not mounted, (b) Mr Micallef 
denied that the Committee had penalised the appellants because the latter presented 
the images on foam boards; 

 having also noted the fact that appellants claimed that no points should have been 
given for creativity, corporate image and designs in view of the fact that tender 
specifications allowed no leeway for creativity.  Also, in this context, the PCAB has 
also taken note of the Evaluation Committee’s Chairman who said that there was an 
element of creativity because prospective tenderers had to adopt the design within the 
stand space available;

 having during the hearing established that through the appellants’ own admission 
(a) as far as design is concerned, the Contracting Authority gave participants limited 
discretion because the Malta Tourism Authority preferred designs submitted to be 
particularly faithful to their own requirements as specified in the tender document and 
(b) in its opinion, the appellant Company was fully compliant with the requirements 
of the tender dossier only with regards to the third option submitted out of the three 
options submitted by the same appellants;

 having also reflected on the appellants’ claim that the Evaluation Committee 
members lacked the necessary experience to evaluate tenders; 

 having taken cognizance of the fact that Mr Micallef stated that whilst the 
recommended tenderers’ offer was fully compliant with the tender specifications, yet 
the offer submitted by the appellant Company, namely Option 3, albeit it was the 
closest to the specifications as contemplated in the tender documents, yet, it still 
lacked details such as those relating to the personal CVs, the AV equipment as well as 
the precise type of furniture that was being offered;

 having noted Mr. Zaffarese’s own admission that only his option 3 was fully 
compliant with the specifications of the tender document and even then this lacked the 
required AV equipment;

 having also established that, although the appellant Company was claiming that 
subcontracting was not allowed in this tender specifications, yet, Clause 7.9.1 ‘Sub-
Contracting of Services’, clearly stipulates that sub-contracting could be resorted to 
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under the proviso that the contractor obtained prior ‘written consent of the Director of 
Malta Tourism Authority, Malta’;

reached the following conclusions, namely the PCAB

1. is of the opinion that considering the way things progressed, the decision taken by the 
Director of Contracts to award the tender, following the referral to him of such Tender by the 
Malta Tourism Authority thereby acknowledging that in the meantime the parameters for the 
tender to be considered as a departmental tender had changed, was correct;

2. feels that if the appellant Company had any problems regarding the contents of the 
tender they should have either (a) raised such issues with the Contracting Authority concerned 
before the closing date of the Tender or (b) refrained from participating;

3. contends that the appellants have lodged an appeal which is primarily aimed at stalling 
progress being fully aware that it is not normal praxis for bidders to make a formal objection 
based on issues and conditions considered to be anything but discriminatory;

4. considers the fact that, despite all the appellants’ claims that the Tender document 
presented certain difficulties that were almost impossible to overcome, Messrs Zaffarese 
Exhibitions & Events Ltd still managed to submit a proposal, albeit at a higher price than that 
of the recommend tenderer’s, thus implying that it all boiled down to an Evaluation 
Committee evaluating similar, reasonably considered, compliant offers but whose price tag 
varied considerably.  Undoubtedly, the PCAB, considering these circumstances, can only 
acknowledge the responsible behaviour demonstrated throughout the evaluation process 
placing particular emphasis on price issues which varied substantially between the offer of the 
awarded tenderer and the one submitted by the appellant Company;

5. concurs with Mr Micallef who stated that, although the Committee could not state 
whether the difference in price was related to furniture or not as the appellant Company did 
not have a cost breakdown in view of the fact that costs were submitted as a lump sum, yet, 
the same Committee did not see it worthwhile clarifying anything in regard considering the 
high price differential between offers in question, namely that of the awarded tenderer and the 
one pertaining to the appellant.    

In consequence to (1) to (5) above, the appellants’ objection to the decision, reached 
by the General Contracts Committee, to award the contract to Messrs Casapinta 
Design Group Ltd., cannot be upheld by this Board.

Finally, this Board recommends that the deposit submitted by the appellants in terms 
of the Public Contracts Regulations, 2005, should not be refunded. 

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

3 March 2008
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 121

Advert No 252/2007 – CT 2283/2007 – SVPR 355/2006
Tender for the Dismantling of Existing Equipment and the Supply of Air 
Conditioning and Ventilation Equipment at St. Vincent de Paule Elderly 
Residence Male Wards 7-8.

This call for tenders was published in the Government Gazette on 06.07.2007.

The closing date for this call for offers was 06.09.2007 and the estimated contract 
value was Lm 40,000 inclusive of VAT.

Four (4) different tenderers submitted their offers.

Following the publication of the Notification of Recommended Tenderers, Messrs 
Engenuity Ltd filed an objection on 18.12.2007 against the intended award of the 
tender in caption to Messrs Titan International Ltd.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 16.04.2008 to discuss this objection.

Present for the hearing were:

Engenuity Ltd
Mr. Alan Abela Managing Director

Titan International Ltd
Dr Louis Thompson  Legal Representative
Mr Kevin Portelli
Eng Saviour Abela

Elderly and Community Care Department (ECCD)
Dr Stephanie Xuereb  Director

Adjudication Board
Eng Brian Cauchi Mech Engineer
Mr George Cutajar Operations Manager
Mr Mario Abela Executive Officer
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After the Chairman PCAB’s brief introduction, Mr Alan Abela (Managing Director), 
representing the appellants, namely, Engenuity Ltd, started his submission by stating 
that his Company provided two different ‘models’ or ‘options’ for the supply and 
installation of air conditioning equipment at Wards 7 and 8, St Vincent de Paule 
Residence.  

The same appellants’ representative said that the reasons his Company was officially 
given for both its options being rejected, which were cheaper than the offer submitted 
by the recommended tenderer, namely, Titan International Ltd, were that the units 
offered under Option 1 were not ‘inverter driven’ and those offered under Option 2
operated on a ‘single phase’ power supply instead of on a ‘three phase’ power supply 
as requested in the tender dossier. 

Mr Abela contended that the tender document did not specify that the required air 
conditioning units had to be ‘inverter driven’.  He claimed that his Company had 
identified an anomaly in the tender documentation because the specifications 
indicated that the items requested had to be ‘split type’ heat-pump air-conditioning 
units while the heading of the Bills of Quantity Item B called for ‘Variable 
Refrigerant Volume Heat Pump Units.’ He explained that ‘Variable Refrigerant 
Volume’ (VRV) was a system which consisted of a single outdoor unit and multiple 
indoor units and that these were not ‘split type’ units.  He claimed that the VRV was 
proprietary of Daikin and that none of the tenderers had offered the requested product.  

Replying to various questions made by the PCAB, Mr Abela insisted that any 
reference made to VRV could never be interpreted to mean ‘inverter-driven’ and that 
in the tender specifications no reference was made to ‘inverter-driven’.  The 
appellants’ representative confirmed that he was conscious that he could not submit 
such a brand. He said that his Company did not complain with the Department of 
Contracts before the closure of the tender and instead opted to make an offer because 
they thought it was an oversight.  At this point, the PCAB remarked that in such 
instances the attention of the Department of Contracts should have been drawn 
immediately because the tender document can only be amended at the tendering stage 
and not after the whole tendering and adjudication process are completed. 

Mr Abela contended that from a technical viewpoint, the reason given for the 
disqualification of their second option was not valid since ‘single phase’ equipment 
could be operated on a ‘three phase’ electrical supply without the need for any 
alteration or modification.  However, he acknowledged that the client had requested 
three phase units.

At this point, the PCAB called Engineer Brian Cauchi, a member of the Adjudication 
Board, to take the witness stand.  

On cross examination by the PCAB, the witness declared that the Board’s decision 
was unanimous and that the specifications were drawn by Mr George Cutajar, another 
member of the Adjudication Board. He said that the description given in the BOQ was 
‘SUPPLY, INSTALLATION AND COMMISSIONING OF BELOW SPLIT TYPE 
VARIABLE REFRIGERANT VOLUME HEAT PUMP UNITS’. Mr Cauchi pointed out 
that all tenderers, including the appellants, understood that they had to provide 
‘inverter’ type split units.  He confirmed that VRV was a patent for a system and that 
it was developed by Daikin (locally represented by Medairco).  
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At this stage, the PCAB remarked that if this was accessible for one company only 
then such tender should not have been issued. It was also pointed out that in public 
procurement there should not be specifications where companies, entities, brands etc 
would seem to have a privilege over others or where other prospective tenderers 
would be precluded from participating.   Ing Cauchi intervened and declared that the 
Department was not after a ‘particular product’ but after a ‘system’. He emphasised 
that VRV was the name of a ‘system’ and not a trade name of a product.   

When the PCAB asked the witness to state whether other companies were in a 
position to offer such a ‘system’, the reply given was that all participants, including 
Engenuity Ltd., the appellants, and Titan International Ltd, i.e. the recommended 
tenderer, offered what was requested.  He went on to reiterate that everybody 
understood that they wanted ‘inverter driven’ units including the appellants.  

Mr Alan Abela intervened by expressing his disagreement with Mr Cauchi’s point of 
view, insisting that none of the units offered, including his offer, were compliant with 
the tender specifications as these were not ‘Variable Refrigerant Volume’ or ‘Variable 
Refrigerant Flow’ and that all offers submitted were ‘inverter driven’. Mr Abela 
presented two documents of Hitachi air conditioning products – ‘DC Inverter’ (Split 
System) and ‘VRF’. He said that Titan Interantional Ltd offered the ‘Utopia DC 
Inverter’.  Engenuity Ltd’s representative pointed out that ‘split unit’ was not 
equivalent to VRV because these were completely two different systems.  He 
explained that they had offered two options - a split unit with inverter and another 
split unit without inverter and both were not VRV.  Mr Abela said that they had 
submitted these two options because they were the only ones that existed on the 
market.  

Eng Cauchi remarked that in the BOQ it was indicated that they required ‘split units’. 
He said that ‘split units’ with inverter driven compressors were more expensive than 
those without inverter driven but in the long term the former were more economic 
than the latter.

On further cross examination by the PCAB, the witness declared that the other offers 
of the other bidders were also analogous with the system.  Mr Cauchi claimed that the 
appellants’ Option 2 was compliant with the system but not as far as the electrical 
supply was concerned.  He also declared that the Adjudication Board had selected the 
third cheapest compliant offer which was submitted by Titan International Ltd.    He 
confirmed that if the units offered under Option 2 had operated on a three phase 
power supply they would have recommended such offer because it was the second 
cheapest and compliant with the system. 

With regard to the three phase power supply (appellants’ Option 2), Mr Cauchi 
sustained that clause 1.12.1 of the tender specifications clearly specified that ‘All units 
shall require a three-phase 415V’.  He claimed that the tender was not issued solely 
for the purchase of air conditioning equipment but also for the electrical installation to 
cater for the air conditioning units that were to be supplied and installed.   He 
remarked that the client wanted a three phase electrical supply.  

Mr Abela intervened to claim that such units were also available in three phase 
configuration and therefore, had his firm been asked to clarify, they would have met 
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such requirement.  The PCAB said that, in this instance, there was no need for 
clarification because the specific requirement was clearly indicated in the tender 
document and the tenderers were obliged to offer what was required.  The units 
offered in the tender were clearly ‘single phase’ and there was no ambiguity which 
could have prompted a request for clarification by the department.

Dr Louis Thompson, legal representative of Titan International Ltd, said that legally 
the issue of patent was delicate and therefore it was imperative to establish how 
Daikin’s trade mark was exactly registered.  He pointed out that the words used in the 
BOQ were not always Variable Refrigerant Volume but also Split Type Variable 
Refrigerant Heat Pumps (Summary of BOQ).   He claimed that although it had not 
been proven how the trade mark was registered they were assuming that the patent 
was Variable Refrigerant Volume. Here, Mr Cauchi intervened by stating that other 
companies could not use such words.  Furthermore, in reply to a specific question by 
the PCAB, Mr Abela said that the only evidence he had that VRV was registered was 
a document which he downloaded from Daikin website. He declared that other 
manufacturers could not use the words Variable Refrigerant Volume in their literature. 

Continuing, the recommended tenderer’s lawyer said that during the proceedings it 
resulted that all tenderers, including Engenuity Ltd, understood that reference was 
made to ‘Split Type Inverter Driven System’ so much so that even the appellants had 
offered such a system in Option No 2.  Dr Thompson argued that, on the basis of the 
appellants’ arguments, if it was understood that the call for tenders was issued solely 
for the Daikin System, then the appellants were expected to protest or to contact 
Daikin or even not to participate at all.  

Dr Thompson said that it was established that the appellants did not present a product 
of Daikin but presented a product which was ‘inverter driven’ but which operated on a 
‘single phase electrical supply’. He maintained that if the units offered under Option 2 
operated on ‘three phase power supply’ their bid would have been recommended for 
award because the units offered were ‘inverter driven’ and the cheapest.  The 
recommended tenderer’s legal representative maintained that, by their own arguments, 
Engenuity Ltd were implicitly conceding that, although the words used in the tender 
document were not ‘inverter driven’, the sense everybody understood, including the 
appellants, was that the Department required ‘inverter driven’ units.  

The lawyer said that whilst the tender document was clear, yet, he pointed out that if 
the contents of such document seemed ambiguous, Clause 13 of the same document 
specified that any questions had to be submitted in writing sixteen (16) days before 
closing date and were to be addressed to the Director General, Contracts Department.  
Thus, Dr Thompson maintained, that this was not the appropriate forum and time 
where and when such queries should be raised.  He was sure that if the appellants’ 
Option 2 offer had a ‘three phase power supply’ and, as a result, the firm would have 
won the tender, the appellants would not have protested!    

With regard to the ‘three phase electrical supply’, Dr Thompson claimed that the 
specifications were clear and the fact that the appellants offered units that operated on 
a ‘single phase electrical supply’, implied that the appellants were not compliant. 

Mr Kevin Portelli, intervening on behalf of Titan International Ltd claimed that in 
issues concerning ‘refrigeration’, the mentioning of ‘Variable Refrigerant’ implied 
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that one would be referring to an ‘inverter system’ because, in such a system. the flow 
of refrigerant would vary according to the compressor’s speed.    

On his part, Mr Abela sustained that the Hitachi documentation exhibited during these 
hearing showed that the ‘Variable Refrigerant Flow’ air conditioning system was 
completely different from an ‘inverter driven’ system. 

Mr Cauchi confirmed that an ‘inverter driven’ compressor varied the speed and the 
refrigerant flow and that it was more economical to run.  He acknowledged that VRV 
was a ‘system’ and not a ‘split unit’.  Mr Cauchi reiterated that the Department 
wanted ‘split units’.  

However, Mr Abela insisted that VRV or VRF Split Unit did not exist. Dr Thompson 
said that when a ‘split type’ was requested, by definition, the VRV was being 
excluded.    

The PCAB pointed out that when the appellants noticed that the specifications were 
anomalous, they were obliged to draw the attention of the Department of Contracts to 
remedy the situation by amending the specifications or else to consider the issue of a 
fresh call.  Tenderers, argued the PCAB, should not be afraid to challenge the system.   

At this stage the public hearing was brought to a close and the PCAB proceed with the 
deliberation before reaching its decision.

This Board,

 having noted that the appellants, in terms of their ‘motivated letter of objection’ 
dated 22.12.2007, and also through their verbal submissions presented during 
the public hearing held on the 16.04.2008, had objected to the decision taken by 
the General Contracts Committee;

 having considered the fact that the appellants provided two different ‘models’ or 
‘options’ for the supply and installation of air conditioning equipment at Wards 
7 and 8, St Vincent de Paule Residence, which ‘options’ were both rejected by 
the Adjudication Board in view of the fact that the units offered under Option 1
were not ‘inverter driven’ and those offered under Option 2 operated on a 
‘single phase’ power supply instead of on a ‘three phase’ power supply as 
requested in the tender dossier;

 having noted the divergent opinions as regards references made to ‘trade marks’ 
rather than ‘systems’ as well as specific references to ‘units’ offering a 
‘Variable Refrigerant Volume’ or ‘Variable Refrigerant Flow’ and being 
‘inverter driven’;

 having heard Engineer Cauchi confirm that, whilst it is a fact that ‘VRV’ was a 
patent for a system and that it was developed by Daikin, yet, in the trade it was 
common knowledge that this was predominantly a reference made to a ‘system’ 
rather than a ‘trade name’;
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 having also heard Engineer Cauchi maintain that the Department was not after a 
‘particular product’ but after a ‘system’;

 having also noted the fact that, during the public hearing, after having heard the 
appellants’ representative confirm that he was conscious that he could not 
submit such a ‘brand’, the latter also continued by stating that, in the 
circumstance, his Company did not complain with the Department of Contracts 
because they thought it was an oversight and, nonetheless, had decided to 
submit their bid;

 having also taken cognizance of the fact that whilst, according to the appellants’ 
representative, ‘single phase’ equipment could be operated on a ‘three phase’ 
electrical supply without the need for any alteration or modification, yet, it also 
noted Engineer Cauchi’s claim that the appellants’ Option 2 was compliant with 
the system but not as far as the electrical supply was concerned.  As a matter of 
fact, on the same subject matter, Engineer Cauchi also maintained that had, in 
the second Option, the appellants offered the units on a ‘three phase’ power 
supply, the Adjudication Board would have recommended such offer because it 
was the second cheapest as well as being compliant with the system;  

 having taken full consideration of the emphasis placed by Engineer Cauchi 
regarding the fact that the tender specifications clearly specified that ‘All units 
shall require a three-phase 415V’, claiming in the process that the tender was 
not issued solely for the purchase of air conditioning equipment but also for the 
electrical installation to cater for the air conditioning units that were to be 
supplied and installed; 

 having deliberated on Mr Abela’s claim that such ‘units’ were also available in a  
‘three phase’ configuration and therefore, had his firm been asked to clarify, 
they would have obliged;

 having reflected on the issues raised by Dr Thompson, particularly those 
relating to (a) ‘trade marks’ and the fact that, (b) according to the same 
awardees’ legal advisor, it seemed that although the words used in the tender 
document were not ‘inverter driven’, the sense as understood by everyone, 
including the appellants, was that the Department required ‘inverter driven’ 
units, so much so that the same appellants offered another Option (Option 2);          

reached the following conclusions, namely:

1. On the basis of the appellants’ arguments, if were truly understood that the call 
for tenders was issued solely for the Daikin System, then the appellants were 
expected to protest to the Contracts Department or to contact Daikin or even not 
to participate at all.  The PCAB argues that, in similar circumstances, the 
attention of the Department of Contracts should be drawn immediately because 
the tender document can only be amended at the tendering stage and not after 
the whole tendering and adjudication processes are completed. As stated during 
the hearing, participating tenderers should not be afraid to challenge the system 
or simply pluck up the courage to do so when award decisions go against those 
who ultimately decide to file an objection;
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2. It is obvious that the contracting authority wanted a ‘three phase’ electrical 
supply, a fact that was also acknowledged by the appellants’ representative 
himself.  The PCAB maintains its stand as expressed during the hearing that, in 
this particular instance, there was no need for a ‘clarification’ because the 
specific requirement was clearly indicated in the tender document and the 
tenderers were obliged to offer what was required.

As a consequence of (1) to (2) above this Board finds against appellants.

The PCAB would also like to note the time frame between the closing date of the call 
for tenders, 06.09.2007 and the actual date of publication for the proposed award of 
contract, namely, 12.12.2007.

Furthermore, this Board also recommends that, in future calls, the department will 
take greater pains to ensure that there will be no specific reference made to particular 
trademarks or even references that could be understood to indicate particular 
trademarks.  

In view of the above and in terms of the Public Contracts Regulations, 2005, this 
Board recommends that the deposit submitted by the appellants should not be 
refunded. 

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

05 May 2008
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 122

CT 2305/2007 - ECSD/34/2003
Tender for Cleaning and Ancillary Services at St Vincent de Paule 
Elderly Residence

This call for tenders was published in the Government Gazette on 07.08.2007.

The closing date for this call for offers was 04.10.2007 and the estimated contract 
value was Lm 135,692.

Six (6) different tenderers submitted their offers.

Following the publication of the Notification of Recommended Tenderers, Messrs 
Gafa Safeway Cleaners Ltd filed an objection on 28.12.2008 against the intended award 
of the tender in caption to Messrs Clentec Cleaning Services Ltd.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 16.04.2008 to discuss this objection.

Present for the hearing were:

Gafa Safeway Cleaners Ltd 
Mr Joe Sammut Accountant 

Clentec Cleaning Services Ltd
Dr Antoine Naudi Legal Representative
Mr Simon Turner

Evaluation Committee
Mr Alfred Briffa  Chairman
Mr Rudolph Cini Member

    Mr John Bottiglieri Member

Department of Elderly and Community Care
Dr Stephanie Xuereb Director
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After the Chairman’s brief introduction, Mr Joe Sammut, the appellants’ 
representatives was invited to explain the motive which led to their objection.  

Mr Sammut stated that in his letter of the 2nd January 2008 addressed to the Director 
General (Contracts) he listed seven points which, in his opinion, had vitiated the 
tendering process under review.  He went on to further explain that:

i. the tender document did not indicate explicitly that tenderers had to submit 
their offer on the basis of unit rate/s and not on the basis of a global amount;

ii. moreover, article 13.2 of the ‘Instructions to Tenderers for Service Contracts’ 
illustrated the definition of the mechanism whereby the tendering process 
would proceed if there was a discrepancy between the unit price and the total 
amount;

iii. article 7.8 under Preliminary Provisions stated, among other things, that the 
performance guarantee “.. shall not exceed 10 % of the amount of the contract 
price..” and so, by default, according to Mr Sammut, in this instance, it seems 
obvious that they were referring to the global price; 

iv. the ‘Evaluation Committee’ could have easily arrived at the hourly rate by 
simply establishing the number of hours in a 7-day week;

v. the ‘hourly rate’ did not make much sense as the schedule made a difference 
between the rate for weekdays and the rate/s for Sundays and public holidays;  

vi. in addition to (v) above, almost all tenderers, and not the least successful 
tenderer, quoted one rate for weekdays, Sundays and public holidays and this 
indicated that during Sundays and public holidays employees were going to be 
remunerated with a rate that was not according to legislation in force; and

vii. the successful tenderer inserted the ‘hourly rate’ in the space reserved for the 
grand total in Schedule B4 and this should have disqualified him had the 
Evaluation Committee used the same yardstick that it used in the case of Gafa 
Safeway Cleaners Ltd. The reason given to Gafa Safeway Cleaners Ltd for 
them being disqualified was that they did not quote the ‘hourly rates’ but only 
quoted the global amount, and this contrary to the fact that the other tenderers 
were, in turn, not disqualified for having submitted only the ‘hourly rate’, 
totally ignoring the ‘global’ amount. 

Mr Sammut explained that he was not saying that his clients’ offer should not have 
been discarded at adjudication stage because, at that stage, the Evaluation Committee 
would have used its other criteria as to how to arrive at awarding this contract.  
However, he stressed that, in these circumstances, his clients’ offer should not have 
been disqualified at the preliminary stage but should have been considered along with 
the rest up to evaluation stage.

For all these reasons mentioned above, Mr Sammut considered that the process of this 
tender was vitiated and, as a consequence, the process should be halted and the tender 
re-issued. 
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Mr Alfred Briffa, Chairman of the Evaluation Committee, stated that during its 
evaluation exercise the Committee noted that, while five tenderers had quoted the 
‘hourly rate’ for the provision of this service, the sixth tenderer, namely, Gafa 
Safeway Cleaners Ltd, quoted a global amount of Lm 145,008.52.  Mr Briffa then 
quoted from the letter he sent to the Department of Contracts on the 1st November 
2007, viz: 

“While five tenderers submitted an hourly rate for services required the sixth 
tenderer, namely Gafa Safeway Cleaners Ltd, submitted a global sum 
amounting to Lm 145,008.52.  The Board is recommending that in order to 
reach a correct evaluation of the financial offers Gafa Safeway Cleaners Ltd 
must submit the hourly rate per cleaner per day as indicated.  Referred for 
your advice, please”

By way of Minutes 39 and 40 the General Contracts Committee communicated to the 
Evaluation Committee that: 

“The Committee discussed the letter and after referring to the official tender 
document agreed that in the absence of the submission of rates by Gafa 
Safeway Cleaners Ltd the respective bid cannot be considered for adjudication 
and eventual recommendation for award of contract” 

At this stage, the Chairman, PCAB, intervened to remark that the Evaluation 
Committee did not even have to refer this issue to the General Contracts Committee 
(GCC) but it should have reached the same conclusion itself as part of the 
adjudicating process. 

In reply to a series of questions put forward by the PCAB, Mr Briffa stated that:

 in his opinion, bidders had to submit their offers on a ‘rate’ basis and that 
emerged from the heading “Rate/Prices” at Schedule B4. He added that he did 
not consider the grand total because in the past years, the Department had been 
contracting services on an ‘hourly rate’ basis;  

 in his opinion, the Schedule at B4 was abundantly clear because, whilst, five 
tenderers had quoted the ‘hourly rate’ but not the ‘grand total’, it was only the 
appellants who did not indicate the ‘hourly rate’ but gave a ‘global’ figure – in 
line with the adjudication report dated 1st December 2007; 

 the ‘hourly rate’ was more important because, given the ‘hourly rate’, one 
could arrive at the ‘grand total’ whereas from the ‘grand total’ one could not 
arrive at the hourly rate. Besides, payments for cleaning services were effected 
on an hourly basis in the sense that he would hand over to the Administration 
/Accounts Department/s the number of hours worked by the contractors’ 
employees and then the Accounts Section would apply the ‘hourly rate’; and

 the ‘hourly rate’ was necessary because given that, at times, the Department's 
cleaning requirements would fluctuate, the Department would be able to 
calculate relative expenditure by applying the ‘unit rate’.   
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Mr Sammut contended that at this stage one was resorting to many assumptions 
because, for example, in Schedule B4 there was no clear indication that the rate being 
requested was ‘hourly’ or ‘daily’ or ‘weekly’ but it simply indicated rate/prices and 
therefore the ‘grand total’ was the only unambiguous amount requested.  

When the appellants’ attention was drawn to the fact that the number of cleaners on 
Schedule B4 was termed ‘approximately’, the appellants’ representatives explained 
that their ‘grand total’ was arrived at on the basis of Appendix ‘A’ which stated that 
“Cleaning personnel would be required to perform duties outlined hereunder..”.  
Furthermore, Mr Sammut stated that in Appendix ‘B’ there was clearly indicated the 
number of cleaners required, i.e. twelve wards requiring two cleaners each and the 
kitchen requiring another two cleaners. The appellants’ representative pointed out that 
the word “approximately” was not used in this part of the tender document.  The 
appellants also stated that the tender document did not contemplate additional 
services. He argued that the other tenderers quoted the ‘hourly rate’ at their discretion 
because the template did not request the ‘hourly rate’. The appellants complained that 
the template in respect of Schedule B4 ought to be amended as it was misleading, so 
much so that even the Evaluation Committee sought a clarification from the Contracts 
Department.  He added that if the Evaluation Committee required the ‘hourly rate’ it 
should have requested his client to furnish the ‘hourly rate’.  Mr Sammut remarked 
that if the tender submitted by his client was disqualified because the ‘rate’ was not 
quoted, then, using the same yardstick, the other bidders should have been 
disqualified for not quoting the ‘grand total’.  The appellant Company argued that 
their bid should not have been disqualified at the preliminary stage.

The Chairman, PCAB, remarked that the template, should there still be any left, of the 
Schedule at B4 could be improved upon so as to indicate beyond any doubt that 
bidders had to quote only the ‘hourly rate’, stating that this would eliminate any room 
for interpretation on the part of bidders.  The Chairman, PCAB, added that, having 
said that, however, in unclear circumstances, a bidder should always seek a 
clarification from the Department as, in this context, the onus to properly and 
completely fill in the tender submission always rests with the tenderer. 

At this point, the appellants raised the point that the other bidders were legally 
incorrect to quote a uniform rate for weekdays and Sundays/public holidays because, 
according to legislation in force, one could not pay an employee the same ‘rate’ for a 
weekday and for Sunday/public holiday.  

In this regard, Mr Briffa stated that the ‘hourly rate’ quoted by tenderers represented 
the ‘rate’ that they would charge the Department for the provision of this service and 
it did not represent the ‘hourly rate’ that the contractors would be actually paying their 
employees.

The PCAB observed that the ‘rate’ quoted by tenderers would most likely include an 
administration charge and/or an element of profit, apart from the wages payable to 
their employees.

The appellants quoted Article 7.8 of the Preliminary Provisions which, with reference 
to the performance guarantee indicated, inter alia, that “It shall not exceed 10 % of the 
amount of the contract price…” and so, by default, reference was actually being made 
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to the global price.  At this point, the appellants went on to question how could one 
arrive at the ‘performance guarantee’ if one would have quoted an ‘hourly rate’?

Dr Antoine Naudi, representing Clentec Cleaning Services Ltd, the awarded tenderer, 
stated that the contract price would be established later on in the tendering process 
when the contract was awarded and not at the preliminary stage which was under 
discussion at this meeting.  

Dr Naudi remarked that from what the appellants were requesting in the last 
paragraph of their letter of objection, it was evident that, instead of trying to justify 
why their bid should not have been disqualified, the appellants have requested that the 
tender be re-issued.  

Moreover, Dr Naudi referred to Article 13.2 of the Instructions to Tenderers which, 
inter alia, stated that 

“Upon completion of the technical evaluation, the financial offers for tenders 
which were not eliminated during the technical evaluation will be evaluated.  
In the case where unit-prices are quoted, any arithmetical errors are 
corrected without prejudice to the tenderer such that, where there is a 
discrepancy between a unit rate and the total amount derived from the 
multiplication of the unit rate by the corresponding number of units, the unit 
rate as quoted shall prevail…..”.  

Dr Naudi (i) pointed out that the appellant did not quote the unit price – but the 
‘global’ amount only – and so Article 13.2. was not applicable in the appellants’ case 
and (ii) argued that the unit rate prevailed over the total amount.

Another point raised by Dr Naudi concerned the appellants’ objection in para. (iv) 
which assumed that the Evaluation Committee could have easily  arrived at the 
‘hourly rate’ on the basis of a seven-day week, when in fact the appellants themselves 
had failed to furnish the ‘hourly rate’ in case the Department required additional 
services.

Clentec Cleaning Services Ltd’s legal advisor concluded that the appellants had every 
opportunity to clarify with the department any doubts that they might have had at 
compilation stage but they did not do so.  Furthermore, Dr Naudi agreed with the 
Chairman, PCAB, that the template needed revision so as to eliminate any anomalies.

Mr Sammut concluded that his clients’ position was very clear, in the sense that, the 
tender document established the number of wards involved and there was no request 
for additional services in the tender document as regards the number of cleaners 
required over a 7-day week.  Also, Mr Sammut continued, the template was 
anomalous because it allowed for assumptions to be made and that the ‘grand total’ 
was the only clear requirement whereas the ‘rate/prices’ requested did not indicate 
whether an ‘hourly’ or a ‘daily’ or a ‘weekly rate’ was being requested.  Therefore, in 
view of these valid reasons, the appellants argued that their bid’s rejection at the 
preliminary stage had vitiated this tendering process.
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The Chairman, PCAB, stated that the Schedule at B4 could possibly advise tenderers 
that templates which are not fully and correctly filled would automatically be 
disqualified.  

The PCAB also remarked that, when in doubt, tenderers should seek clarifications 
from the Department at compilation stage, such as, what kind of ‘rate’ is required and 
not leave the relative spaces blank.  

Finally, the Chairman, PCAB, remarked that when considering approximate 
scenarios, particularly, when requirements can fluctuate and when ‘estimated 
requirements’ are based on past experience the ‘grand total’ would not be reliable.  On 
the contrary, the ‘hourly rate’ would be the most adequate when comparing similar 
data or when drafting budgets.  In the context under review, the latter option would 
allow the Department some flexibility during the execution of the said contract.

At this stage the public hearing was brought to a close and the PCAB proceed with the 
deliberation before reaching its decision.

This Board,

 having noted that the appellants, in terms of their ‘motivated letter of objection’ dated 
02.01.2008, and also through their verbal submissions presented during the public 
hearing held on the 16.04.2008, had objected to the decision taken by the General 
Contracts Committee;

 having considered the fact that while five tenderers submitted an hourly rate for 
services required, only the sixth tenderer, namely Gafa Safeway Cleaners Ltd, 
submitted a global sum;

 having noted Mr Briffa’s comments, particularly, the fact that the ‘hourly rate’ was 
more important because given the ‘hourly rate’ one could arrive at the ‘grand total’ 
whereas from the ‘grand total’ one could not arrive at the hourly rate;

 having also observed the relevance of Mr Briffa’s point regarding the fact that the 
‘hourly rate’ was convenient because, at times, the Department’s cleaning requirements 
would change and in case additional services would be required one would be able to 
work out the additional expense by applying the ‘unit rate’;

 having also taken cognizance of the appellants’ interpretation of the word 
‘approximately’ within the context of the said tender document;  

 having taken into consideration the remarks made by the appellants regarding the fact 
that the template in respect of Schedule B4 ought to be amended as it was misleading as 
well as Mr Sammut’s claims that (a) the other bidders should have been disqualified for 
not quoting the ‘grand total’ and (b) the other bidders were legally incorrect to quote a 
uniform rate for weekdays and Sundays/public holidays because, according to 
legislation in force, one could not pay an employee the same rate for a weekday and for 
Sunday/public holiday; 

 having reflected on Mr Briffa’s reply in regard to the issues raised and mentioned in the 
preceding paragraph, particularly, the fact that the ‘hourly rate’ quoted by tenderers 
represented the rate that they would charge the Department for the provision of this 
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service and it did not represent the ‘hourly rate’ that the contractors would be actually 
paying their employees;      

 having also reflected on Dr Naudi’s claims and remarks;                

reached the following conclusions, namely:

1. there is not enough proof that the relevant Schedule at B4 contained information which 
could be considered as anomalous, especially when five out of six participating 
tenderers went on to provide ‘hourly rates’ rather than a ‘global’ figure as was the case 
with the appellants.  Albeit, there may be a slight room for improvement to the existing 
template, yet, this buy no means is meant to imply that the current format is absolutely 
misleading.  Undoubtedly, the fact that five of six participating tenderers submitted an 
‘hourly’ rate more than amply demonstrates that the possible level of ambiguity was not 
huge enough;

2. the points raised by appellants regarding the fact that the document specifically referred 
to the number of wards and number of cleaners but desisted from making reference to 
‘additional services’, as well as minimising the use of the term ‘approximately, thus 
justifying why the appellants submitted a ‘global’ figure rather than an ‘hourly’ rate, is 
considered by this Board as an over-extension of an argument which does not 
ultimately convince this Board about its validity;

3. agrees with Mr Briffa’s claim that the ‘hourly rate’ quoted by tenderers represented the 
‘rate’ that they would charge the Department for the provision of this service and it did 
not represent the ‘hourly rate’ that the contractors would be actually paying their 
employees;

4. the appellants’ claim that the Evaluation Committee could have easily arrived at the 
‘hourly’ rate by simply establishing the number of hours in a seven day week, apart 
from being simplistic in nature, it also, erroneously, expects the same Committee to go 
beyond its terms of reference, namely that of evaluating what is submitted to it whilst 
adding, substituting or in a way tampering with the original bid submitted.  
Clarifications may be sought but when conditions are pertinent enough to warrant them.  
This Board cannot but stress enough the fact that the onus of a tender submission being 
in conformity with the tender document’s terms and conditions remain entirely with the 
bidder.

As a consequence of (1) to (4) above this Board finds against appellants.  

In view of the above and in terms of the Public Contracts Regulations, 2005, this 
Board recommends that the deposit submitted by the appellants should not be 
refunded. 

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

28 May 2008
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 123

Adv No   83/2007 - CT   2054/2007 - GPS 08.117.TO6AL
Tender for Supply of Bandages Crepe 15cm

This call for tenders was published in the Government Gazette on 27.02.2007.

The closing date for this call for offers was 10.04.2007 and the estimated contract 
value was Lm 26,610.14.

Fourteen (14) different tenderers submitted their offers.

Following the publication of the Notification of Recommended Tenderers, Messrs 
Indistrea filed an objection on 29.10.2007 against the intended award of the tender in 
caption to Messrs Technopharma Ltd.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 18.04.2008 to discuss this objection.

Present for the hearing were:

Indistrea Ltd
Dr Antoine Cremona Legal Representative
Ms Maria Attard

Technopharma Ltd
Dr Noel Naudi Legal Representative
Mr Michel Grech

Government Pharmaceutical Services
Ms Anna Debattista  Director

Adjudication Board
Ms Miriam Dowling  Chairperson
Mr Paul Pace Member
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After the Chairman’s brief introduction relating to this case, the appellants’, Messrs 
Indistrea’s, legal representative, Dr Antoine Cremona, was invited to explain the 
motive which led to the filing of their objection.

The appellants’ legal representative said that in his clients’ opinion, the adjudication 
carried out, which led to the rejection of his clients’ bid, was factually incorrect 
because their offer was in conformity with the specifications expressly stipulated in 
the tender document. He contended that the adjudication was based on criteria which 
were not included in the call for tenders published by the Contracting Authority in 
terms of LN 177 of 2005 - Public Contracts Regulations, 2005. Dr Cremona sustained 
that the remit of any Adjudication Board should be limited to what was specifically 
requested in the tender specifications.

The lawyer explained that, following the publication of the recommendations of the 
General Contracts Committee on 19 October 2007, his clients asked the Department 
of Contracts to furnish them with the reasons as to why their bid was excluded.   He 
said that Messrs Indistrea were provided with an extract of the Adjudication Board’s 
report which indicated that their bid was rejected for the following reasons: 

“Recommendations: Unbranded wrapper does not contain brand or 
manufacturer.   Does not produce adequate compression no document that 
bandage is washable and resistant to ointments. Not recommended.”

Dr Cremona said that the appellants felt aggrieved by this decision and so they 
decided to file a notice of objection which was subsequently followed by a reasoned 
letter wherein they explained their objection in detail. He said that their appeal was 
based on the following three grounds:

a. Dr Cremona said that the specifications stipulated that the ‘wrapper or 
container of each individual bandage is to be labelled with the type of 
bandage..’.  He exhibited an identical sample of the bandage submitted with 
their offer to prove that they had complied with such requirement. The lawyer 
explained that the wrapper clearly indicated the type of bandage, namely 
‘Nylastic Bandage’ and contained also the details of the manufacturer –
‘Previs Srl – Via Postale Vecchia, 87, Trissino (VI)’.   He insisted that in the 
specifications, no mention of a brand or manufacturer was made.  However, he 
remarked that the wrapper still showed the manufacturer’s address

b. Dr Cremona said that the bandages offered by the appellants were 
manufactured in accordance with all the listed specifications in the tender 
document including the yarn count, the weft threads and the structure and 
composition of the bandage.  The specifications, inter alia, stipulated that the 
bandages had to be made from 65% cotton and 35% polyamide.  He pointed 
out that the specifications did not make any reference to any parameters 
according to which the ‘compression’ of the bandage should be determined. In 
actual fact it was only specified that ‘bandages should produce adequate 
compression and support’.

The appellants’ legal representative also said that when the matter was referred 
to the manufacturers it resulted that they were not aware of any scientific test 
that could be carried out to establish whether a bandage provided ‘adequate 



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2008

120

compression’ or not.  He said that, from research carried out, the compression 
resulted from its composition and structure

c. Dr Cremona contended that this ground presented another instance where the 
General Contracts Committee (GCC) had recommended the exclusion of the 
appellants’ bid for failing to produce documentation which was never 
requested. The lawyer emphasised that there was no requirement in the tender 
document requesting bidders to submit documentation that the bandage was 
washable and resistant to ointments. He contended that his client had provided 
exactly what was requested.

When Dr Cremona was asked by the PCAB to confirm whether the appellants’ 
bandages were washable and resistant to ointments, the reply given was in the 
affirmative.  

Ms Anna Debattista, Director Governmnent Pharmaceutical Services (GPS), 
commenced her reply by quoting from the specifications and conditions of the tender 
issued by the Department of Contracts for the supply of Nylastic Bandages 15cm x 
4.5m.  She exhibited a number of samples of bandages provided by the appellants and 
the recommended tenderer.  

Ms Debattista said that Messrs Indistrea’s bid indicated that the product offered was 
Prevideal while the samples were labelled ‘Nylastic Bandage’.  The Director GPS 
claimed that the samples should have been labelled with the same brand name. She 
emphasised that it was imperative for the Department to know at evaluation stage the 
exact product that was being offered.  At this point, Dr A Cremona intervened by 
stating that the specifications stipulated that ‘the wrapper or container of each 
individual bandage is to be labelled with the type of bandage’ and did not specify that 
they had to be labelled with the brand name. 

When asked by the PCAB to state whether 

(i) the specifications stipulated that the wrapper had to be labelled with the 
brand name, and

(ii) they requested a type or a brand

Ms Debattista replied that they 

 (a) had to ensure that the sample was exactly the same product that would be 
supplied by the tenderer who would be awarded the contract, and

 (b) requested a bandage not a brand, respectively. 

On the issue of compression, Ms Debatista acknowledged that ‘adequate’ was 
subjective once it had been stated that compression could not be tested.  

With regard to the appellants’ third grievance, the Director GPS claimed that there 
was no symbol on the sample indicating that it was washable.  However, she agreed 
that, in the specifications tenderers were not specifically, requested to submit relevant 
documentation.
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Mr Paul Pace, who was the only technical member of the Adjudication Board, was the 
main witness in these proceedings.  He gave his testimony under oath. 

Mr Pace testified that during the adjudication stage, the Board members were always 
guided by the tender specifications and conditions, and confirmed that this tender was 
recommended for award to that bidder who had the cheapest technically compliant 
offer.  

On cross examination by the PCAB, the witness said that the wrapper of the bandage 
which was not labelled by the name of the manufacturer was considered unbranded.  
He claimed that in this case the appellants’ wrapper was labelled with the type of 
bandage and not with the brand name.  The witness insisted that for health and safety 
reasons of the ultimate user, namely, the patient, (a) the Department did not purchase 
unbranded products and that (b) all goods supplied after award stage had to be 
identical to the samples provided at tendering stage.   When his attention was drawn 
by the PCAB that such requirement should have been clearly stipulated in the 
specifications, the witness continued insisting that the samples should have been 
branded. 

At this point, Ms Maria Attard, intervening on behalf of Engenuity, clarified that their 
wrappers were actually branded but the samples had been provided unbranded 
because they were only requested to indicate the type of bandage.  Dr Cremona added 
that, ironically, his clients had removed the brand name from the wrapper because 
they were of the opinion that their offer could be excluded if they indicated the brand.  
Moreover, he said that they thought that all tenderers’ samples were going to be 
unbranded so that, during their evaluation, the adjudicators would not be conditioned 
by the brand.   The lawyer claimed that he was of the opinion that the tender 
specifications were written correctly as these were precisely intended for brand names 
not to be disclosed at that stage.  

Dr Cremona remarked that he could understand Mr Pace’s concern.  However, the 
problem was that the technical specifications did not comply with his perception.  He 
said that his clients were excluded because they were compliant.  

The appellants’ lawyer sustained that it was not true that there was no correlation 
between the documents and the labels on samples.  Here, he made reference to the 
Quotation, Declaration Sheet and Information Sheet C and various certificates where 
specific reference was made to Nylastic Bandages and/or Prevideal and/or Previs 
S.r.l. 

Dr Antoine Naudi, legal representative of Technopharma Ltd, declared that the word 
‘Nylastic’ was a brand name of his clients’ overseas principal supplier and that it was 
registered as such in Italy and Germany.  He claimed that, though this trade mark was 
not registered in Malta, his clients had been importing this product for more than ten 
years and therefore they could be considered as having exclusive rights.  

With regard to Engenuity’s product, Dr Naudi said that when he browsed through the 
Previs’ website, a Company which was locally represented by Ms M Attard, he found 
that they had four types of bandages, namely 
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 light elastic
 compression elastic
 gauze and
 cohesive

He said that none of the bandages under ‘compression elastic’ had 65% cotton and 
35% Polyamide as requested in the tender specifications.   Dr Naudi said that, 
however, the product that met this requirement was Prevideal that was found under 
light elastic type of bandages. Thus, he argued that, once the composition of the 
‘compression’ was not compliant with the tender specifications, their offer should 
have been rejected. At this stage Dr Naudi tabled all relevant documents that he had 
downloaded from the www.previs.it website.

Dr Cremona responded by stating that such information should not be taken from 
websites because such issues were already addressed in their offer.  Furthermore, he 
said that it had to be decided whether the recommended tenderer wanted to attack the 
validity of the tender or defend the validity of the award.

The Director, GPS declared that she was not aware that Nylastic was a brand name 
and said that if this was the case, then the issue was similar to the Securitainers’ case 
(PCAB Case No 85).   

Following, Dr Naudi’s remarks, Mr Pace explained that there were three types of 
bandages having a light, medium or high compression.  On cross-examination by the 
PCAB, the witness declared that the Adjudication Board preferred Nylastic bandages 
because these provided from moderate to high compression.  He also said that if the 
appellants’ samples were branded they would have considered such offer but he 
pointed out that their product did not have the same compression as Nylastic. The 
witness said that previous suppliers were not obliged to submit samples but it was 
necessary for them to confirm that the products would be provided as previously 
supplied. 

In his concluding remarks Dr Cremona said that from the outcome of these 
proceedings it was evident that, albeit the good intensions of the adjudicators, the 
evaluation process was not appropriately carried out as it did not reflect the 
requirements expressly stipulated in the tender specifications. 

The PCAB pointed out that the specifications in the tender documents needed to be 
clearly specified since tenderers were not expected to assume what was the perception 
of the Department’s requirements.  The same Board (the PCAB) also questioned the
fact that Adjudication Boards included one technical member only which, in this 
instance, meant Mr Pace.  

Ms Debattista advised those present that the Department was in the process of 
analysing and reviewing the technical specifications and the composition of the 
Adjudication Boards.  The Director, GPS reiterated that the Department did not want 
a particular brand but a bandage that provided adequate compression.  

Dr Naudi contended that as the Adjudication Board was expected to abide by the 
tender specifications, similarly the appellants were also obliged to submit samples of 
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products offered. He maintained that if they were going to provide Prevideal they 
should not have submitted a Nylastic sample.  

Dr Cremona clarified that his clients did not submit the samples with a Prevideal label 
because of the brand name issue.   He claimed that, apparently, it might have been 
procedurally, administratively and logistically easier for the Department to retain the 
same supplier.  Finally, the appellants’ lawyer said that, in the prevailing 
circumstances, he was of the opinion that the PCAB should revoke the decision to 
award the tender to Technopharma Ltd and instead recommend the award thereof to 
Engenuity.

At this stage the public hearing was brought to a close and the PCAB proceed with the 
deliberation before reaching its decision.

This Board,

 having noted that the appellants, in terms of their ‘motivated letter of objection’ 
dated 05.11.2007, and also through their verbal submissions presented during 
the public hearing held on the 18.04.2008, had objected to the decision taken by 
the General Contracts Committee;

 having taken full cognizance of the fact that the PCAB’s remit is limited to what 
was specifically requested in the tender specifications;

 having taken note of the reasons given to the appellants by the Department of 
Contracts as to why their bid was rejected;

 having also taken note of the appellants’ legal advisor’s comment wherein it 
was remarked that, in his clients’ opinion, the General Contracts Committee 
(GCC) had recommended the exclusion of the appellants’ bid for failing to 
produce documentation which was never requested in the tender document;

 having noted Ms Debattista’s comments, the appellants’ counter arguments as 
well as the replies given by the former to the PCAB’s clarifying questions 
relating to branding issues, as well as to matters relating to the adequacy of the 
compression of the bandage supplied to the Adjudication Board, particularly, 
wherein, in the latter’s case, the subjective element was pivotal in the 
adjudication process;  

 having also reflected on Mr Pace’s testimony during which the PCAB noted that 
(a) the role of the said witness in the holistic composite of the Adjudication 
Board was highly influential, being considered by the other fellow members as 
the most suitably technical person to give an opinion, (b) despite (a), the same 
witness gave substantial demonstration of non-observance to the tender 
documents’ terms and conditions, claiming in the process that his major raison 
d’etre was that the Department did not purchase unbranded products, insisting 
that, as a consequence, the appellants’ samples should have been branded, 
despite the DG GPS’s earlier claim that in the tender document the Department 
had requested a ‘type’ not a ‘brand’; 
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 having also reflected on Ms Attard’s and Dr Cremona’s claim that (a) ironically, 
the appellants had removed the brand name from the wrapper because they were 
of the opinion that their offer could have been excluded had they indicated the 
brand and (b) they thought that all tenderers’ samples were going to be 
unbranded so that, during their evaluation, the adjudicators would not be 
conditioned by the brand;

 having considered Dr Naudi’s observation regarding the fact that ‘Nyalistic’ is a 
brand name which has been exclusively imported for more than ten years by his 
clients, namely Messrs Technopharma Ltd, and, all this, within the context as 
quoted by Ms Debattista’s intervention wherein she quoted from the 
specifications and conditions of the tender issued by the Department of 
Contracts for the supply of Nyalistic Bandages 15 cm x 4.5 m, following which 
she stated that she was not aware that ‘Nyalistic’ is a brand name.                    

reached the following conclusions, namely:

1. the PCAB notes that, given all the issues raised during the hearing relating to the 
‘Nyalistic’ brand, it cannot but be critical of the lack of in-depth detail entered into by 
whoever wrote the specifications;

2. the PCAB observes the questionable situation whereby, occasionally, certain 
Adjudication Boards, include only one technical member, thus making the latter 
extremely pivotal in the ensuing deliberation process;

3. considering everything, the PCAB cannot but note that certain call for offers are being 
requested regardless of the fact that, ab initio, the Contracting Authority in question 
would be already inclined towards a particular brand and rather than issuing a ‘direct 
order’, the same Authority would opt for an ‘open call’ based on the premise that there 
could still be a possibility for other participants who avail themselves from parallel 
trading opportunities.

As a consequence of (1) to (3) above this Board finds in favour of the appellants and 
recommends that a fresh call be made.  

In view of the above and in terms of the Public Contracts Regulations, 2005, this 
Board recommends that the deposit submitted by the appellants should be refunded. 

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

28 May 2008
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 124

CT 2609/07 - DH/87/07
Tender for the Supply of Eggs to All Hospitals and Institutions in Malta

This call for tenders was published in the Government Gazette on 09.11.2007.

The closing date for this call for offers was 20.12.2007 and the estimated contract 
value was Lm 36,000.

Two (2) different tenderers submitted their offers.

Following the publication of the Notification of Recommended Tenderers, Messrs 
Anglu Xerri Ltd filed an objection on 28.01.2008 against the intended award of the 
tender in caption to Mr Christopher Cortis.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 18.04.2008 to discuss this objection.

Present for the hearing were:

Anglu Xerri Ltd. 
Dr Anna Mallia Legal Representative
Mr Mario Xerri 

Mr Christopher Cortis
Mr Christopher Cortis Recommended Tenderer

Evaluation Committee
Mr J. Degiorgio  Chairman
Ms J Grioli Member
Ms R Tirckett Member

Department of Contracts
Mr Francis Attard Director General (Contracts)
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After the Chairman’s brief introduction, Dr Anna Mallia, acting as legal advisor to 
Anglu Xerri Ltd, was invited to explain the motive leading to her clients’ objection.  

Dr Mallia argued that Mr Christopher Cortis did not submit the ‘Tender Form’, which 
was required in the tender, particularly, in article 11.2 (d) which stated that the 
tenderer had to fill in Annex V.  Furthermore, the appellants’ legal representative 
stated that since no legal entity/entities was/were identified in the ‘Tender Form’, 
Annex V was not valid and the tender submitted by Mr Cortis could not be considered, 
having defaulted from the tender requirements.

At this stage Dr Mallia continued by claiming that, albeit the Evaluation Committee 
had to be satisfied that Mr Cortis had submitted all that was requested in the tender 
document, yet one has to wonder how this could have been so, especially when, 
without prejudice, one still has to question whether Mr Cortis could prove that he had 
a trading licence and a VAT number in his name.

Dr Mallia stated that the main bone of contention was the ‘Schedule of Tenders’ 
published by the Department of Contracts where it was indicated that Mr Cortis had 
not submitted the ‘Tender Form’.  Dr Mallia maintained that once Mr Cortis had 
failed to submit Form D titled ‘Tender Form for A Supply Contract’ – page 57 of the 
tender document – his tender should not have been considered for award.  

At this stage Dr Mallia referred the PCAB to the following articles under ‘Instructions 
to Tenderers’:

 Article 10.3 which, among other things, stated that all tenders, including 
annexes and all supporting documents, must be submitted in a sealed 
envelope/package/s bearing …

 Article 11.1 which stated that all tenders submitted must comply with the 
requirements in the tender dossier …, and 

 Article 20.1 which, among other things, stated that if a tender does not comply 
with the tender dossier, it will be rejected immediately and may not 
subsequently be made to comply by correcting it or withdrawing the departure 
or restriction

Mr Joseph Degiorgio, Chairman of the Evaluation Committee, stated that if this were 
a departmental call for tenders, the department would have opened the tenders and the 
tender by Mr Cortis would have been rejected by the department because it was not 
accompanied by all the documentation requested.  He further explained that this 
tender was issued by the Contracts Department and once the Contracts Department 
did not reject Mr Cortis’ tender but referred both bids received to the Evaluation 
Committee, then the same Committee assumed that it had to consider both bids.  

Mr Degiorgio remarked that this was the first case of its kind that he came across 
while adjudicating tenders and added that this misunderstanding was probably the 
result of lack of communication between the Evaluation Committee and the Contracts 
Department. 
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Dr Anna Mallia, stated that, always acting on behalf of the appellants, she had 
informed the Director General (Contracts) that Mr Cortis did not submit Form D, 
namely the ‘Tender Form’, with his bid.

Mr Francis Attard, the Director General (Contracts) was then called to give evidence.

At this stage, the PCAB asked Mr Attard whose responsibility was it to check the 
documentation submitted by tenderers and to assess which tender/s should be 
disqualified at tender opening stage.

Mr Francis Attard, Director General (Contracts), stated under oath, that the role of the 
Department of Contracts at tender opening stage was to record what it received and to 
publish that information but then it was up to the Evaluation Committee / 
Adjudication Board to assess whether the tenders received were compliant or not.  
According to DG Contacts this was the normal procedure followed.  

Mr Attard added that it was only in the case of the so-called ‘three package’ tenders 
that the Department of Contracts could disqualify a tender at tender opening stage, 
quoting as an example a scenario wherein, say, a bid bond submitted was not valid.  

Testifying under oath, Mr Christopher Cortis confirmed that he had not submitted the 
‘Tender Form’ and that he must have overlooked it.

At this stage the public hearing was brought to a close and the PCAB proceed with the 
deliberation before reaching its decision.

This Board,

 having noted that the appellants, in terms of their ‘motivated letter of objection’ 
dated 01.02.2008, and also through their verbal submissions presented during 
the public hearing held on the 18.04.2008, had objected to the decision taken by 
the General Contracts Committee;

 having considered the points raised by the appellants’ legal advisor, particularly 
the one relating to the fact that Mr Cortis did not submit Form D, namely the 
‘Tender Form’, with his bid;

 having noted the significance of Articles 10.3, 11.1, 11.2 and 20.1 respectively;

 having taken cognizance of Mr Degiorgio’s remark that if this were a 
departmental call for tenders, the department would have opened the tenders and 
the tender by Mr Cortis would have been rejected by the department because it 
was not accompanied by all the documentation requested;  

 having taken note of the DG Contracts’ testimony; 

 having heard Mr Christopher Cortis admit that he had not submitted the ‘Tender 
Form’ and that he must have overlooked it,                       

reached the following conclusions, namely:
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1. this Board attributes this erroneous decision by the Evaluation Committee / 
General Contracts Committee to a misunderstanding which probably originated 
as a result of lack of communication between the Evaluation Committee and the 
Contracts Department;

2. the submission of the ‘Tender Form’ was a mandatory requirement and, 
undoubtedly, the awarded tenderer was not in full compliance of this same 
requirement.

As a consequence of (1) to (2) above this Board finds in favour of appellants and 
recommends that the Evaluation Committee re-assesses its conclusions.  

In view of the above and in terms of the Public Contracts Regulations, 2005, this 
Board recommends that the deposit submitted by the appellants should be refunded. 

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

05 May 2008
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 125

Adv No     390/2007 - CT     2637/2007 -   W el. Comm 3/2007   
Tender for the Supply and Installation of Mechanical and Electrical Services for 
John Paul II Block, St Vincent de Paule, Elderly Residence Luqa  

This call for tenders was published in the Government Gazette on 09.11.2007.

The closing date for this call for offers was 20.12.2007 and the estimated contract 
value was Lm 962,000.

Seven (7) different tenderers initially submitted their offers but only four (4) were 
allowed to proceed to the following stage which related to technical compliance.

Following the publication of the Notification of Recommended Tenderers, Messrs 
Panta Contracting Ltd .filed an objection on 04.02.2008 after the latter was informed 
by the General Contracts Committee that their offer was not among the selected ones.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 23.04.2008 to discuss this objection.

Present for the hearing were:

Panta Contracting Ltd 
Dr Lawrence Degabriele Legal Representative
Mr Henry Attard
Mr Anthony John Borg

Titan International Ltd
Mr Chris Vella
Mr Saviour Abela

Central Power Installation Ltd
Mr Dimitri Petchenkine
Mr Bernard Grech

Elderly and Community Care Department
Dr Stephanie Xuereb Director

Adjudication Board
Mr J Rapinett Chairman
Eng R Curmi Member
Mr G Cutajar Member
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After the Chairman’s brief introduction, the representatives of Panta Contracting Ltd 
were invited to explain the motive leading to their objection.

Dr Lawrence Degabriele, acting as legal representative to Panta Contracting Ltd, said 
that this appeal should be considered in the context of a previous tender. He said that 
subsequently, a fresh call for tenders was issued and this was a replica of the original 
tender.  Dr Degabriele said that the appellants failed to understand how his clients’ 
second offer was eliminated considering the fact that (i) in the first tender there had 
never been any indication of disqualification or non-compliance (ii) on the technical 
aspect both tenders were identical and (iii) their second bid included also all the 
technical information requested during the evaluation of the first tender. 

At this stage, the Chairman PCAB, after consulting the other two members of the 
Appeals Board, explained that the procedure adopted so far by the Board was that 
they only considered grievances pertaining to the tender under review.   As a 
consequence, any reference made to previous tenders would not be taken into 
consideration.  It was also stated that the role of the PCAB was to ensure that the 
tendering and adjudication process of the said tender was carried out in a transparent 
manner and that the offers were compliant with what was requested in this same 
tender. 

Dr Degabriele clarified that he was not making a comparative analysis with previous 
tenders but he was just referring to a tender which, for unknown reasons, was 
discontinued and subsequently re-issued. The lawyer said that he only intended to 
make his submissions within the parameters of the grievances indicated in their letter 
of objection wherein reference was also made to the first call for tenders.  He 
maintained that these two tenders were so much related that those tenderers who had 
purchased the tender document in respect of the first call were not asked to pay again 
when collecting tender documents relating to the fresh call.  

At this point Mr Francis Attard, Director General (Contracts) was asked to take the 
witness stand.  

In reply to a specific question by the PCAB as to whether the tenderers who had 
submitted a bid for the original call were exempted to pay for the tender document of 
the fresh call, Mr Attard testified that the praxis at the Department of Contract was 
that requests for refunds were not accepted in those instances where a tenderer who 
had already purchased a tender document with the intention of tendering decided not 
to submit an offer.  The same witness, however, maintained that the relative amount 
would normally be retained on account and made use of when the tenderer concerned 
purchased another tender document. 

Towards the end of the proceedings Mr Attard confirmed that all tenderers who had 
bought the tender documents in respect of Advert 173/2007 (1st Call) and collected a 
tender document in respect of Advert 390/2007 (2nd Call) were exempted  from 
paying for the tender document in respect of the 2nd issue.

Mr J Rapinett, Chairman of the Adjudication Board, said that amongst the important 
points that the original call deviated from the fresh call were (a) the ‘Evaluation 
Criteria’ and (b) the request for the submission of samples.  Ing Renzo Curmi, a 
member of the Adjudication Board, added that the technical specifications of the 1st
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and 2nd call for tenders were the same but the tender document as a whole was 
different. 

Continuing, Mr Rapinett explained that in the first call they asked the General 
Contracts Committee (GCC) to give them permission to seek administrative and 
technical clarification from the two tenderers.   He said that, however, in view of the 
fact that none of the tenders were administratively ‘fully’ compliant, they were 
instructed not to continue with the evaluation process and were also informed  that the 
tender was to be withheld and that a fresh call for this tender had to be issued.  At this 
point, Dr Degabriele intervened to state that they received the technical clarifications 
before the cancellation of the tender. 

During the proceedings it was established that no clarifications were sought in the 2nd

call for tenders.

After these introductory comments, the PCAB started with the analysis of the 
appellants’ offer.

On cross examination by the PCAB, Mr Rapinett declared that the appellants’ offer 
and that of another tenderer were rejected because the fire doors offered were rated at 
60 minutes instead of the 120 minutes indicated in the tender specifications. He 
referred to Vol 1 Sec 5 of the tender document which specified that 

‘An admissible tender is one which conforms to the requirements and 
specifications described in the tender document with no substantial deviations 
or reservations.  Substantial deviations and reservations are thos which in any 
way influence the scope, quality or execution of works, or restrict the right of 
the Contracting Authority or the obligations of the tenderer under the contract 
in a manner inconsistent with the tender documents, or rectification of which 
would unfairly affect the competitive position of other tenderers presenting 
admissible tenders.’ 

The Chairman of the Adjudication Board argued also that if these two tenders were 
allowed to proceed to the opening of the financial offers, they would have had an 
unfair advantage on others because the difference in price between 60 and 120 
minutes rated fire doors was in the region of Lm 28,000.  

Mr Rapinett claimed that in the covering letter of their second tender, the appellants 
acknowledged in writing that their fire doors were not technically compliant.

With regard to telephone sets, Mr Rapinett claimed that there was a mistake in the 
appellants’ letter of objection because they did not request ‘proprietary’ items but 
requested that the telephone sets be compatible with the existing PABX.  Mr Rapinett 
claimed that the appellants could have asked for the pertinent specification of existing 
PABX so that they would be in a position to provide compatible telephone sets.  

As far as the granite tops were concerned, Mr Rapinett declared that the specifications 
were indicated on the plans attached with the tender document.  He said that if the 
appellants’ considered that the plans were not clear they should have requested a 
clarification.  
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Engineer Curmi added that they did not make any technical comment on the telephone 
sets and the granite tops because in the tenderer’s covering letter the appellants clearly 
indicated that they did not quote for these items.

It was also highlighted that from the three issues mentioned in the appellants’ 
objection, namely the (i) fire doors, (ii) telephone sets and (iii) granite top, the first 
was the most crucial because of the security and safety of the elderly residing there.   
The Chairman of the Adjudication Board said that they would give 90%, 5% and 5% 
weighting respectively to issues (i), (ii) and (iii) mentioned earlier.

Replying to a specific question by the PCAB as to why Panta Contracting Ltd had 
offered fire resistant doors having a fire rating of 60 minutes instead of 120 minutes, 
Mr Henry Attard admitted they had made a mistake.  He explained that their electrical 
and mechanical estimators, through an oversight, thought that the fire resisting doors 
had to be made of timber and so they offered wooden doors.  In actual fact the 
description of the fire doors under Item 23.1.1 of the Bill of Quantities read ‘Fire door 
sets FD120S, single leaf finished in timber veneer.’

Mr Attard clarified that in their covering letter they explained that they did not quote 
for granite tops because they had not been issued with technical specifications.  As far 
as the telephone sets were concerned, the appellants’ representative said that, in their 
opinion, it would have been better for the Department to acquire these sets from the 
same supplier of the existing telephone system.

Dr Degabriele said that the whole argument was that, once the fire doors offered were 
not compliant with the tender’s technical specifications, their bid should have been 
disqualified. However, the lawyer contended that the fact that the Adjudication Board 
had sought clarifications on other technical issues and did not receive any adverse 
remarks on the telephone sets and the granite tops, and were not informed that the fire 
doors did not meet the specifications, they were given the impression that their first 
offer, as far as these items were concerned, was accepted.

The PCAB remarked that, in this particular instance, there appeared to be a scenario 
wherein the appellants were somewhat conditioned by the fact that the fresh call was 
actually a continuation of the previous tender.  However, it was explained that in 
public procurement every tender had to be considered on its own merits. Furthermore, 
it was stated the specifications laid down in the ‘Tender Document’ must be respected 
and that this time round the appellants should not have repeated the same mistakes as 
those committed in the previous tender.  

Dr Degabriele clarified that the appellants’ staff member who had read the 
specifications had understood that the Company had to offer timber doors and 
therefore, knowing that fire resisting wooden doors of 120 minute rating did not exist, 
they indicated that the fire resisting timber doors would have a 60 minute rating while 
the steel doors were quoted at 120 minute rating as specified in the tender 
specifications.   

At this point, Engineer Curmi explained that in the industry there were two types of 
doors –either a door finished in timber veneer or a door finished in steel – and in the 
specifications they were referring to the finish and not the core of the doors (Bill of 
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Quantity – Fire Doors Installation Item 23.1.1 specified ‘Fire door sets FD120S, 
single leaf finished in timber veneer’). 

At this stage the public hearing was brought to a close and the PCAB proceed with the 
deliberation before reaching its decision.

This Board,

 having noted that the appellants, in terms of their ‘motivated letter of objection’ 
dated 05.02.2008, and also through their verbal submissions presented during 
the public hearing held on the 23.04.2008, had objected to the decision taken by 
the General Contracts Committee;

 having taken note that the objection was based on the contention that this 
objection should be considered together with the events regarding the previous 
tender which had been annulled;

 having observed that, in line with normal praxis, this Board only considered 
grievances pertaining to the tender under review and, as a consequence, would 
not deliberate or, as a matter of fact, consider, any reference made to previous 
tenders;

 having established that no clarifications were sought in the 2nd call for tenders;

 having also noted the that the appellants’ offer and that of another tenderer were 
rejected because the fire doors offered were rated at 60 minutes instead of the 
120 minutes as indicated in the tender specifications and as specifically referred 
to in Vol 1 Sec 5 of the tender document;

 having also taken cognizance of the fact that when replying to a specific 
question by the PCAB as to why Panta Contracting Ltd had offered fire 
resistant doors having a fire rating of 60 minutes instead of 120 minutes, Mr 
Henry Attard admitted they had made a mistake, explaining further that their 
electrical and mechanical estimators, through an oversight, thought that the fire 
resisting doors had to be made of timber and so they offered wooden doors;  

 having taken into consideration the fact that the ‘fire resistant doors’ within the 
context of the entire tender document (specifications) had by far the highest 
weight as regards the level of importance, a fact which was specifically stated 
by Engineer Curmi and which no party present during the hearing denied; 

 having reflected on Dr Degabriele’s claim that his clients’ staff member had 
understood that the Company had to offer timber doors and therefore, knowing 
that fire resisting wooden doors of 120 minute rating did not exist, he 
recommended a solution which went against the tender requirements;

 having also taken into consideration Engineer Curmi’s explanation which 
related to the fact that in the industry there were two types of doors –either a 
door finished in timber veneer or a door finished in steel;                  
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reached the following conclusions, namely:

1. the appellants were highly conditioned by their understanding that the fresh call 
was actually a re-issue of the previous tender, so much so that they desisted 
from ensuring that, in certain cases, clarifications could have been made to 
ensure compliance to tender specifications;

2. when filing the objection, the appellants were fully aware that, all in all, their 
failure to be taken further into consideration by the Adjudication Board was due 
to an erroneous decision taken by the same firm to offer something which was 
not in line with tender specifications.  As a consequence, the same objection was 
made in a highly frivolous manner.

As a consequence of (1) to (2) above this Board finds against appellants.

In view of the above and in terms of the Public Contracts Regulations, 2005, this 
Board recommends that the deposit submitted by the appellants should not be 
refunded. 

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

05 May 2008
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 126

CT 2570/07 - M/043/05
Tender for the Supply, Delivery and Installation of 5 in number Floating 
Pontoon for Ta’ Xbiex/Msida and Mgarr Gozo Marinas

This call for tenders was published in the Government Gazette.

The closing date for this call for offers was 08.11.2007 and the estimated contract 
value was Lm 36,000.

Three (3) different tenderers submitted their offers.

Following the publication of the Notification of Recommended Tenderers, Messrs 
Filati Ltd. filed an objection on 25.02.2008 against the intended award of the tender in 
caption to Messrs International Machinery Ltd.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 23.04.2008 to discuss this objection.

Present for the hearing were:

Filati Ltd   
Dr Michael Psaila Legal Representative
Mr Ludwig Camilleri Director

Malta Maritime Authority
Mr Kevin Brincat Maintenance Manager
Mr Emmanuel Scerri Consultant Engineer

International Machinery Ltd
Mr Saviour Coppini
Mr Charles Ellul Engineer
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After the Chairman’s brief introduction, the appellants, namely Filati Ltd, represented 
during the hearing by Dr Michael Psaila, were invited to explain the motive which led 
to their objection.  

Dr Psaila stated that their objection revolved around the Contracts Department’s 
decision, following recommendations by the Adjudicating Board of the Malta 
Maritime Authority (MMA), to rank the offer made by his clients, i.e. Filati Ltd, 
second as it was considered non-compliant with the requested specifications.  Those 
attending the hearing were told that this information was conveyed verbally to the 
appellants by Mr Borg from the Contracts Department.  

The appellants’ legal advisor maintained that his clients’ tender submissions were in 
line with what was requested and he substantiated his claim by pointing out that:

 item no 2 of the Bill of Quantities No 2 at Volume 6 of the tender document 
stated that a 12m pontoon was being requested and that his clients had signed 
this document knowing that they had to supply a 12m pontoon;

 there was a declaration by his clients that they would supply a product 
according to the specifications requested;

 his clients had already supplied a 12m pontoon to the Malta Maritime 
Authority for the Mgarr Gozo Marina and Dr Psaila stressed that one couldn’t 
be more compliant when his clients were offering the same 12m pontoon 
which the Malta Maritime Authority was already making use of .  The 
appellants’ legal advisor claimed that, in this instance, not even a sample was 
required;

 the price quoted by his clients was the cheapest, his clients had not been 
informed that their tender had been disqualified, but were informed that their
offer was ranked second as it was found non-compliant with the specifications 
requested without any clarifications having been sought by the Malta Maritime 
Authority;

 Filati Ltd had been informed that the tender process was going to take more 
time than expected and it was asked to extend its bid bond which request was 
interpreted by his clients to mean that their bid was still under consideration; 

 in a previous tender issued by the Malta Maritime Authority for a 12m 
pontoon, Filati Ltd had offered this same product and, following clarifications 
sought by the Malta Maritime Authority, Filati Ltd was awarded the tender 
and it delivered a 12m pontoon which was, in fact, being used at Mgarr Gozo 
Marina.

At this stage, the Chairman PCAB placed emphasis on the fact that, as far as its role is 
concerned, in this particular hearing, in line with normal praxis, it would have only 
deliberated on issues related to this particular tender.  

The Chairman PCAB noted that, prima faciae, the major issue revolved round the fact 
that the Malta Maritime Authority was requesting 12m pontoons whereas the 
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technical document submitted by Filati Ltd referred to an 11.5m pontoon, with the 
Malta Maritime Authority Adjudicating Board claiming that, given the circumstances, 
they could only evaluate the tender on the documentation presented.

Dr Psaila acknowledged that there was a contradiction in the sense that the technical 
document submitted by his clients referred to an 11.5m pontoon whereas at clause 4 
of Vol 5 of the Tender Specifications (pg 6) and at item 2 of Bill No 2 of Vol 6 it was 
indicated that a 12m was being requested.  Dr Psaila added that his clients signed the 
tender document and declared that they would supply the goods with the 
specifications requested.  The appellants’ legal advisor concluded that in case of such 
conflict one would have expected the Malta Maritime Authority to seek clarifications 
as it did in a previous tendering process when they had offered a similar pontoon.

Mr Kevin Brincat, Maintenance Manager at the Malta Maritime Authority, stated that 
the technical document regarding the pontoon offered by Filati Ltd was not submitted 
with the respective tender but the Malta Maritime Authority requested it to assess 
whether what was being offered conformed to what they were requesting.  Mr Brincat 
explained that, apart from the fact that the length of the pontoon was 11.5m instead of 
12m, there were other differences, such as, the width was 2.55m instead of 2.35m, the 
freeboard was 0.60m instead of 0.55m and the work load was 180 kg/m sq instead of 
200 kg/m sq as evidenced from the tender specifications and the technical 
specifications submitted by Filati Ltd.

Mr Brincat remarked that, in the tender document, the Malta Maritime Authority 
made it clear that a number of pontoon sections were going to be used to replace 
damaged ones at the Ta’ Xbiex/Msida and Mgarr Gozo Marinas.  The Contracting 
Authority’s representative informed that between 90 to 95% of the pontoons that the 
Malta Maritime Authority had were of the Italian make ‘Ingemar’ and these were the 
ones which required replacement and not the pontoon supplied and installed by Filati 
Ltd at Mgarr Marina in 2005 which was still relatively new.

Mr Brincat explained that since Filati Ltd had indicated that it was going to supply a 
pontoon similar to the one it had installed at peer I at the Mgarr Gozo Marina, then it 
was clear to the Authority that it would not have fitted to the other pontoon sections in 
terms of length, width, height and connectivity.  Mr Brincat said that, on a previous 
occasion, the Malta Maritime Authority had accepted the offer submitted by Filati Ltd 
because they needed to replace one whole pontoon which was damaged by a storm 
and so it was a, sort of, stand alone pontoon and there was no need to connect it with 
other pontoon sections having different specifications as was the situation under 
consideration.

At this stage, the PCAB asked Mr Brincat if it could be the case that since the Malta 
Maritime Authority needed to replace sections of a particular type of pontoon 
(Ingemar model / type), the specifications were drawn up in such a way that only that 
particular pontoon would be acceptable; in other words, whether the specifications 
requested could effectively lead to a ‘direct order’.

Mr Brincat replied that they needed an Ingemar pontoon or a compatible one.

Mr Emmanuel Scerri, consultant engineer with the Malta Maritime Authority, 
explained that there was another bid but, since this was much higher in price and the 
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Adjudication Board had a cheaper one that was compliant, then there was no point or 
need for them to take the said bid into consideration.  He further explained that he had 
to technically evaluate the pontoon offered by Filati Ltd by the technical document the 
tenderer had submitted as well as the specifications contained in the accompanying 
documents.  According to Mr Scerri, these documents did not conform, in many an 
aspect, to the specifications requested in the Contracting Authority’s official tender 
document, such as, the length, width, freeboard, rolling safety and risk assessments.  

Mr Scerri stated that pontoons were mass produced and manufacturers could produce 
pontoons of various sizes depending on demand. Mr Scerri concluded that Ingemar 
happened to be geared for producing 12m pontoons but there could be other firms or 
makes. 

Mr Brincat remarked that the type of pontoon sections that they requested could even 
be manufactured locally by, say, Malta Drydocks or Cassar Shipyard or Messrs 
Bezzina.

Dr Psaila, intervened to remark that, once it was so clear to Mr Brincat that the 
product offered by his clients did not comply with the specifications, he could not 
understand why his clients’ tender was not rejected in the first place but, instead, his 
clients were asked to extend their bid bond and their bid was eventually ranked 
second.

Mr Brincat stated that the Adjudication Board did not disqualify the tender submitted 
by Filati Ltd because, ultimately, it was the Contracts Department that awarded or 
rejected a tender and so they left that at the discretion of the Contracts Department.  
Mr Brincat added that, if the successful tenderer would have failed to execute the 
contract, then the Malta Maritime Authority would have informed the second 
tenderer, namely Filati Ltd, that its offer would be accepted if it will comply with the 
specifications requested in the tender.  At this point, the PCAB Chairman remarked 
that, under normal circumstances, the Contracts Department acts on the 
recommendation/s tendered by the adjudicating boards and is not left to decide on 
issues, particularly, if these are relatively technical in nature.  

The Chairman PCAB, stated that, for transparency’s sake, he had to ask why the 
Malta Maritime Authority had sought clarifications from the recommended tenderer, 
International Machinery Ltd, but did not ask for clarifications from the appellants, 
Filati Ltd.  He went on to question, for example, why did the Malta Maritime 
Authority ask International Machinery Ltd to clarify differences about the freeboard 
and on the other hand Filati Ltd were not asked to explain the differences in the 
measurements they quoted and so forth.

Mr Brincat said that while he appreciated the PCAB’s line of reasoning, on the other 
hand, as far as the Malta Maritime Authority was concerned the case was quite simple 
in the sense that both tenderers indicated that they would supply the same type of 
pontoon that both of them had already installed at the Malta Maritime Authority 
marinas with the difference that the pontoon that had been supplied by Filati Ltd 
would certainly not comply with the specifications requested whereas the Ingemar
type pontoon that had been supplied by International Machinery Ltd was fully 
compliant.  Mr Brincat remarked that had Filati Ltd undertaken to modify the pontoon 
it offered to fit the tender specifications and had that been backed by appropriate 
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technical documentation, something which Filati Ltd didn’t do, then there would have 
been scope for the Malta Maritime Authority to seek clarifications. 

Mr Saviour Coppini, representing International Machinery Ltd, intervened by saying 
that while he appreciated all that was being said, however, one thing needed to be 
made clear.  Mr Coppini stated that through its letter dated 17th January 2008 the 
Malta Maritime Authority wished to clarify the measurement of the ‘freeboard’ 
because they requested one of 0.55m while his company had offered one of 0.75m.  
Mr Coppini explained that, in its bid, International Machinery Ltd had given the 
freeboard’s measurement reflecting the state of the pontoon when the latter was not 
loaded.  Messrs International Machinery Ltd’s representative stated that, technically, 
one had to consider such measurement to be its constant / actual ‘measurement’.  The 
Malta Maritime Authority requested the ‘freeboard’ measurement when the pontoon 
was loaded, which measurement had to take into account the type of chains that the 
pontoon was moored with.  Fir instance, continued Mr Coppini, if one used heavy 
chains to moor the pontoon then it would sink deeper than if it were moored with 
lighter chains.   Mr Coppini stated that his Company did confirm to the Malta 
Maritime Authority that once moored with a certain type of chain then the pontoon 
they were offering would comply with the ‘freeboard’ measurement requested in the 
tender specifications.  

Mr Coppini also declared that they did not in any way deviate from the tender 
specifications but they submitted an exhaustive explanation to the clarification 
requested by the Malta Maritime Authority.  

Mr Coppini stressed that the ‘freeboard’ was very important because if a pontoon was 
made of sections having different ‘freeboard’ measurements then one would end up 
with a pontoon having an uneven surface and that was unacceptable. 

At this stage the public hearing was brought to a close and the PCAB proceed with the 
deliberation before reaching its decision.

This Board,

 having noted that the appellants, in terms of their ‘motivated letter of objection’ 
dated 29.02.2008, and also through their verbal submissions presented during 
the public hearing held on the 23.04.2008, had objected to the decision taken by 
the General Contracts Committee;

 having considered that the major issue revolved round the fact that the Malta 
Maritime Authority was requesting 12m pontoons whereas the technical 
document submitted by Filati Ltd, the appellants, referred to an 11.5m pontoon;

 having noted that the appellants’ claim that they would have expected the Malta 
Maritime Authority to seek clarifications once the latter realised that the bidder 
(the appellants) had submitted supporting technical documentation bearing a 
pontoon with a measurement not as the one that was requested in the tender 
specifications;



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2008

140

 having also noted Mr Brincat’s comments which, inter alia, stated that apart 
from the fact that the length of the pontoon was 11.5m instead of 12m, there 
were other differences, such as, the width was 2.55m instead of 2.35m, the 
freeboard was 0.60m instead of 0.55m and the work load was 180 kg/m sq 
instead of 200 kg/m sq as evidenced from the tender specifications and the 
technical specifications submitted by Filati Ltd;

 having also taken cognizance of the fact that 90 to 95% of the pontoons that the 
Malta Maritime Authority had were of the Italian make ‘Ingemar’ and these 
were the ones which required replacement and not the pontoon which was 
previously supplied and installed by Filati Ltd at Mgarr Marina in 2005 and 
which was also being indicated that the same firm would be supplying and 
installing for the Ta’ Xbiex/Msida floating pontoon;  

 having taken into consideration (a) Mr Brincat’s claim that the Contracting 
Authority needed an Ingemar pontoon or a compatible one, as well as, (b) Mr 
Scerri’s statement which referred to the fact that pontoons were mass produced 
and manufacturers could produce pontoons of various sizes depending on 
demand, concluding that, although Ingemar happened to be geared for 
producing 12m pontoons, yet this did not imply that there could not be other 
firms or makes producing the same type of pontoons; 

 having reflected on Mr Brincat’s comment which regarding the fact that (a) had 
Filati Ltd undertaken to modify the pontoon it offered to fit the tender 
specifications and (b) had that been backed by appropriate technical 
documentation, something which Filati Ltd didn’t do, then there would have 
been scope for the Malta Maritime Authority to seek clarifications;

 having noted Mr Coppini’s viewpoint and observations

reached the following conclusions, namely:

1. albeit the adjudication procedure could have perhaps been attended to in a better 
manner, yet, this Board acknowledges that clarifications were justifiably made 
wherever and when these were required;

2. tenderers should ensure that what they are offering is, indeed, in line with what 
they are being requested to tender for in the formal specifications, terms and 
conditions;

3. this Board is satisfied that, given the circumstances, it was not more pertinent 
and justified for the Contracting Authority to opt for a ‘direct order’ as it has 
been established that customised measurements and parallel imports are possible 
and easily accessible as a way forward;

4. this Board feels that the appellants were simply hasty and, presumably,  
conditioned by previously awarded bid/s, in offering something which was not 
what was required by the Contracting Authority in this particular instance, 
especially, when the floating pontoon in question, structurally, pertained to the 
type as previously supplied by Ingemar (Italian).
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As a consequence of (1) to (4) above this Board finds against appellants.  

In view of the above and in terms of the Public Contracts Regulations, 2005, this 
Board recommends that the deposit submitted by the appellants should not be 
refunded. 

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

28 May 2008
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 127

CT 2188/2006 – Adv. No. 131/2006 – GPS 07207TO500
Tender for the Supply of Medical Oxygen to be filled in Cylinders - Health 
Division

This call for tenders was published in the Government Gazette on 18.04.2006.

The closing date for this call for offers was 08.06.2006.

Two (2) different tenderers submitted their offers.

Following the publication of the Notification of Recommended Tenderers, Messrs 
Multigas Ltd.filed an objection on 14.03.2008 after the latter was informed by the 
Government Pharmaceutical Services (GPS) of the Health Division about the General 
Contracts Committee’s decision to cancel the tender and to issue a new call.

Poligas Ltd registered as an interested party in this matter.  As a matter of fact, on 
17.03.2008, the Company appealed against the General Contracts Committee’s 
decision to cancel the call for tenders.  

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 28.05.2008 to discuss this objection.

Present for the hearing were:

Multigas Ltd   
Dr Joseph Caruana Scicluna Legal Representative
Mr Vincent Bartolo Technical Representative

Government Pharmaceutical Services (GPS)
   Ms Anna Debattista Director
   Ms Isabelle Grima Assistant Director

Poligas Ltd
Dr Joseph Said Legal Representative
Mr Victor Fenech

Department of Contracts
Mr Francis Attard  Director General (Contracts)
Mr Mario Borg Asst Director, Post Contracts



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2008

143

After the Chairman’s brief introduction, Dr Joseph Caruana Scicluna, representing 
Multigas Ltd, the appellant Company, was invited to explain the motive of the 
objection.  This was followed by interventions by representatives of the Government 
Pharmaceutical Services (GPS), the contracting authority, and Poligas Ltd, which had 
registered as an interested party in this tender. 

Dr Joseph Caruana Scicluna explained that:-

 Multigas Ltd had submitted a bid in connection with the call for tenders for the 
supply of Gaseous Medical Oxygen in Cylinders to the Health Division which 
had the closing date set for the 8th June 2006;

 The Government Pharmaceutical Services (GPS) had sought various 
clarifications from Multigas Ltd in connection with this tender and that his 
client had always furnished the information requested;

 On the 5th March 2008, Multigas Ltd was notified by the Contracts 
Department that the tender process was being cancelled and that a fresh call 
was going to be issued.  The reasons given for this measure were the 
following:

 since the issue of the tender in 2006 procurement requirements had 
changed due to the different needs of Mater Dei Hospital (MDH), and

 the updating of the policy of MDH for the dispensing of domiciliary 
oxygen cylinders, which service was to be incorporated in the updated 
tender specifications;

Dr Caruana Scicluna drew the attention of the Public Contracts Appeals Board 
(PCAB) to the first para. of page 2 of the Tender Specifications and Conditions  
which, among other things, stated that 

Both the current consumption and the number of annual refills according to 
cylinders size are in terms of current health care set-up i.e. with SLH (St Luke 
Hospital) as the main client requesting such refills. The annual consumption is 
liable to change once the main operations within SLH migrate to Mater Dei 
Hospital.  

Dr Caruana Scicluna therefore contended that the tender document already 
contemplated eventual changes in consumption needs as a consequence of the 
migration to MDH and therefore the contracting authority could not cite this as the 
main reason for cancelling the tender.  

He added that both tenderers were prepared to carry on with the tendering process. 

Mr Vincent Bartolo, intervening on behalf of Multigas Ltd, stated that in the tenders 
issued there was always a standard condition indicating that requirements might
change.  Yet, Mr Bartolo proceeded, that it was also equally a fact that, in this 
particular tender, this aspect was more accentuated by reference being made to 
possible changes in procurement requirements due to the migration to MDH.  Mr 
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Bartolo added that these changes were not going to influence the offer Multigas Ltd 
made in respect of this tender.

The Chairman, PCAB, asked whether that meant that Multigas Ltd had anticipated the 
changes which the GPS has identified as reasons for tender cancellation.

Mr Bartolo remarked that, presently, Multigas Ltd was providing these services to 
GPS through two contracts which were now going to be incorporated into one tender.  
Moreover, the present tender conditions were very similar to those of the tender under 
consideration except for domiciliary cylinders.  He added that Multigas Ltd were 
aware of these conditions and of possible changes because they have been delivering 
these supplies to the Health Department for a number of years and they have even 
supplied MDH during and after the migration process under the conditions of the 
contracts issued in respect of SLH.  Mr Bartolo stressed that Multigas Ltd had 
accepted the tender conditions.     

Ms Anna Debattista, Director, Government Pharmaceutical Services, explained that 
the tender under consideration had 8th June 2006 as its closing date and two offers 
were submitted, one by Multigas Ltd and the other by Poligas Ltd.  Up to the closing 
date both tenderers did not satisfy all the tender conditions and that was the reason 
why the tender was not awarded earlier.  Ms Debattista added that they did not cancel 
this call for tenders because it was issued following a decision in July 2005 by the 
Public Contracts Appeals Board to an objection that had been raised by Poligas Ltd to 
a similar tender.    Ms Debattista stated that, on that occasion, none of the bidders had 
their product registered by the closing date and the contract was awarded to Multigas 
Ltd on the basis of article 20 of the ‘Medicines Act’ since gaseous medical oxygen 
was considered a life saving supply. In that instance, Poligas Ltd had objected to the 
acceptance by the General Contracts Committee of the request by Multigas Ltd to 
extend the contract to 36 months once Multigas Ltd had in the meantime obtained the 
market authorisation licence.  In July 2005, the PCAB had ruled that that tender was 
to be awarded for a period of 12 months only.

At this juncture, the Chairman PCAB remarked that the PCAB had considered one 
year as adequate time for both bidders to register their product and to compete on a 
level playing field.   However, the Chairman PCAB noted that, evidently, that contract 
had been extended on several occasions for a period of two years.  The Chairman 
PCAB added that in his opinion the decision to issue another tender after a two-year 
evaluation process was obscene. 

Ms Anna Debattista stated that it was unfortunate that the process took two years.   
However, it was not their intention to ignore the decision of the PCAB.  She 
continued by saying that a lot of work was done between the closing date in June 
2006 and the end of 2007, in fact, the engineer submitted the first report in August 
2006 where he listed a series of shortcomings on the part of both tenderers, mostly 
technical requirements, such as their non-compliance with Legal Notice 331 of 2002.  
From the medical point of view Ms Debattista reported that Multigas Ltd had the 
wholesaler’s licence and the market authorisation licence in place whereas Poligas Ltd 
had the wholesaler’s licence but did not have the market authorisation licence - the 
latter was issued to Poligas Ltd in 2007.
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In response to questions put forward by the PCAB’s Chairman, Ms Debattista stated 
that the Malta Medicines Authority issued market authorisation licences and that of 
Multigas Ltd was issued on the 1st of August 2005 while that of Poligas Ltd was 
issued on the 14th June 2007.  She added that at the closing date of tender both 
tenderers had deficiencies of a technical nature.

The Chairman PCAB noticed that Multigas Ltd appeared to be compliant with regard 
to the first tender and non-compliant with this tender.  The PCAB also observed that, 
in the meantime, the contract with Multigas Ltd continued to be extended and that 
GPS kept the tender process going for about two years.  Ms Debattista replied that (i) 
in the tender under consideration specific reference was made for the first time to 
compliance with Legal Notice 331 of 2002, (ii) the contract with Multigas Ltd was 
extended because they needed a supplier of this vital item and (iii) unfortunately, the 
tender process prolonged itself, however, there were other issues.

At this stage, the Chairman PCAB interjected by saying that before moving on to 
other issues he had to stress that the PCAB was above the General Contracts 
Committee.  Therefore, it was intolerable that a decision taken by the PCAB was 
being ignored and others were taking decisions behind the back of the PCAB.  The 
Chairman added that as things turned out, the 2005 decision of the PCAB, whereby 
the contract was to be awarded to Multigas Ltd for one year and not for three years, 
was to no effect as that one-year contract kept on being extended for a further two 
years.  The PCAB had its valid reasons for arriving at that decision and if there was 
any abuse – which one believed there was not in this case – or even a perception of 
abuse, it was allowed to persist for two years, in other words, what the PCAB had 
sought to avoid in 2005 was in fact left to perpetuate itself.  Besides seeking the 
advice and decision of the Contracts Department, the contracting authority should 
have also consulted with the PCAB once the recommendations to extend the contract 
were deviating from the ruling handed down by the PCAB. The decision given by the 
PCAB was overruled by the Contracts Department and that was intolerable.  The 
Chairman argued that the inefficiencies of the departments had neutralised the 
decision of the PCAB whereas such inefficiencies should not have been tolerated but 
pressure should have been exerted to have the checklist cleared by the time stipulated 
in the PCAB ruling, namely, one year.  

Ms Debattista reiterated that by the closing date none of these two tenderers were 
compliant and it was only in the latter part of 2007 that they became compliant.  

Mr Victor Fenech, acting on behalf of Poligas Ltd, stated that they had a provisional 
marketing authorisation issued by the Health Department which ceased to be valid on 
the 31st December 2006.  When asked by the PCAB, Mr Fenech could not furnish the 
commencement date of this provisional marketing authorisation.

Ms Debattista reported that the GPS had to adjudicate on the documents submitted by 
tenderers with their offer and with their offer Poligas Ltd had quoted a reference 
number of a marketing authorisation which number could not be found on the website 
of the regulatory authority.  

Mr Bartolo declared that at the closing date of the tender only Multigas Ltd was in 
line with the tender requirements and added that he did not know why the tender was 
not adjudicated.  With regard to the extension of contract, he stated that they were 
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against such extensions and in fact, whereas the Department of Health used to request 
six months extensions they used to agree to one month extensions and only following 
authorisation by the Contracts Department.  With regard to the tender condition that 
cylinders were to conform to Legal Notice No. 331 of 2002, Mr Bartolo maintained 
that Multigas Ltd were in fact compliant and to clarify the query raised by the 
engineer in the beginning of 2007 they approached the Malta Standards Authority 
which confirmed that Multigas Ltd did comply with LN 331 of 2002.

The Chairman PCAB stated that the Contracts Department could not go against the 
PCAB ruling and neither could the Health Division which recommended such 
extensions to the Contracts Department.

The PCAB put a set of question as to why the GPS was recommending the 
cancellation of the tender when both tenderers became compliant following two years 
of correspondence and clarifications instead of adjudicating the tender.  If the tender 
had to be cancelled that should have taken place right after the closing date when all 
tenderers were considered non-compliant and not at the stage when the contracting 
authority – with the concurrence of the Contracts Department - had managed to bring 
both contractors in line with the tender specifications following such a lengthy 
process.

Ms Debattista reiterated that, at the time the tender closed, none of the tenderers 
satisfied the tender conditions and, after seeking the advice of the Contracts 
Department, the GPS undertook the exercise to clarify the list of shortcomings drawn 
up by their technical officers. Eventually, when the tenderers satisfied the tender 
specifications, the GPS went back to the Contracts Department with the 
recommendation to cancel the tender and to issue a fresh one for the reasons already 
mentioned.

Again, the Chairman remarked that the PCAB had the same functions as a court of 
justice and therefore its decisions were to be abided with.  It was unacceptable that 
things took three years to conclude with the consequence that, at the end, one ended 
up back to the starting point which could have led to condoning an abuse or if 
someone stood to gain from this procrastination that someone continued to enjoy the 
benefits.  The Chairman added that the contracting authority should have known that 
the migration to MDH was imminent whereas the question of domiciliary cylinders 
was not that crucial and could have been included in the checklist.  The Chairman 
stated that the PCAB had its valid reasons when it arrived at its decision and what 
took place after the expiry of the one year indicated in the ruling of the PCAB was 
ultra vires.

Ms Debattista stated that she did not contest what the PCAB was saying and given the 
benefit of hindsight one realised that perhaps things should not have taken that long.  
However, she argued that the GPS had no control on the correctness of the documents 
submitted by tenderers, a lot of work and consultations with the Contracts Department 
were carried out and the GPS could not arrive at a final recommendation unless the 
technical officers were comfortable with the state of things. 

The PCAB asked Mr Francis Attard, Director General (Contracts) and Ms Debattista a 
set of questions in connection with the actions taken beyond the one year limit 
established by the PCAB, especially when the first report was drawn up by the 
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engineer in August 2006, i.e. one year after the ruling of the PCAB and that the final 
decision of the contracting authority was taken late in 2007.   

Under oath, Mr Attard stated that he was appointed DG (Contracts) in January 2007 
and so he was unaware of what happened before that date.  Regarding the extension of 
contracts, Mr Attard stated that, as a rule, the Contracts Department took a strong 
stand against extensions and, when granted, this invariably happened following 
recommendations by the contracting authority. 

Ms Debattista quoted as follows from her report dated 27th February 2008:

“The call for tenders had a closing date of the 8th of June 2006. 

As may be ascertained …… the offers submitted via this tender were 
thoroughly evaluated by all relevant personnel.  The following facts are being 
highlighted:

1) Neither of the two tenders, T 1 and T2, satisfied published tender 
requirements by the closing date for the submission of offers; 

2) Following meeting held with T1 and T2 and specific requests for 
clarifications both tenderers are now acceptable to the Ministry of Health;  

3) During the adjudication processes, procurement requirements have 
changed due to different requirement of main Client for these cylinders 
previously SLH and since November 2007 Mater Dei Hospital;

4) Additionally in view of updated MDH policy regarding dispensing of 
domiciliary oxygen cylinders – which service is now being given via MDH 
only during the night (from 1900 to 0006hrs) and during specific out-of-hours 
on Saturdays and Public Holidays (from 1400 to 0006hrs) (remaining hours 
being catered for by same tenderer as for other oxygen cylinder sizes), such a 
service must now form part of updated tender specifications.

For all the above reasons, I am of the considered opinion that a fresh call with 
the updated requirements and inclusion of the additional service required is to 
be processed.  In the meantime an urgent request for Financial Authority is 
concurrently being sought via the Procurement Department so that quotations 
are obtained since the last contract has expired and there are other potentially 
acceptable and cheaper supplies now available.”

Ms Debattista added that a call for quotations was published in the Government 
Gazette with the closing date of 29th May 2008, namely, the day after this public 
hearing was held.  When asked to explain this development and whether the ruling of 
the PCAB featured anywhere in this equation, Ms Debattista reported that since 

a. the tender under reference had not been concluded, and 
b. the tender documentation was not correctly and fully submitted by

tenderers, 
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the GPS was continuously resorting to contract extensions and that by then they had 
the updated tender specifications.  As a consequence, the GPS concluded to seek 
financial authority to issue a call for quotations to bridge the gap.   

The Chairman PCAB reminded Ms Dabattista that the actions taken after the lapse of 
the 12-month period stipulated by the PCAB were ultra vires and, at this point, he 
quoted from the pertinent decision of the 1st August 2005, that the Board: 

“reached the conclusion that the decision taken by the Director General 
(Contracts) to extend the contract period “for 1 year only, as published in the 
notice dated 9th Feb 2005 by “a further two years at the same rates and 
conditions” as quoted in letter of Acceptance dated 7th April 2005 addressed 
to Multigas Ltd, was not in accordance with the stipulated conditions of the 
tender, in so far as (a) the contract period award options and (b) the contract 
period extension modalities are concerned(namely, clauses 3 and 4 of the 
“specifications & Conditions” of the Tender) and, in consequence, the Board 
decided to uphold the appellant’s objection to the decision taken to extend the 
period contract from one year to three years in terms of the 5th paragraph of 
the Letter of Acceptance issue on 7th April 2005”.

The Chairman added that to make matters worse, the tender issued in August 2005 
was being recommended for cancellation and a new one was being issued without the 
PCAB having ever been consulted.  

The Director General (Contracts) reported that his department acted on the 
recommendations of the GPS.  The Chairman PCAB intervened to draw Mr Attard’s 
attention to the fact that, although he was appointed to his present post in January 
2007, yet, he should have asked if there were any decisions on this tender, assuming 
that this is always the case in similar circumstances.  Furthermore, continued the 
Chairman PCAB, the General Contracts Committee (GCC) should have questioned 
the recommendations of the contracting authority and not rubberstamp them.  The 
Chairman PCAB added that, once the timeframe set by the PCAB was not met, a 
direct order could have been issued – a way forward which is considered a prerogative 
of the contracting authority.  This would have ensured, stated the Chairman PCAB, 
the supply of this vital item until the contracting authority got things in order.  Yet, in 
so doing, the ruling of the PCAB would have been honoured because, under no 
circumstances, should a tender document take three years to be finalised.

Ms Debattista made it clear that it was never their intention to ignore the decision 
taken by the PCAB in August 2005.

Dr Caruana Scicluna maintained that his client, Multigas Ltd, was compliant with the 
tender specifications from the beginning, whereas, Poligas Ltd did not have the 
marketing authorisation at the closing date of the tender.  Dr Caruana Scicluna added 
that the PCAB should not be influenced by the fact that the contracting authority 
decided to issue a call for quotations.  

Mr Bartolo intervened to stress that with the time taken to seek clarifications, Poligas 
Ltd, their competitor, had been given the chance to become compliant.  
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Dr Joseph Said remarked that his client, Poligas Ltd, could not understand why this 
tender had not been adjudicated and awarded giving his client some point for concern 
in view of the fact that Multigas Ltd, their competitor, carried on with its operations 
while they were kept waiting on the side.    Dr Said contended that, in spite of what 
the representatives of Multigas Ltd were saying, Poligas Ltd could have provided 
whatever was requested in the tender.  He also declared that Poligas Ltd was 
definitely against the cancellation of the tender.    

At this stage the public hearing was brought to a close and the PCAB proceed with the 
deliberation before reaching its decision.

This Board,

 having noted that the appellants, in terms of their ‘motivated letter of objection’ 
dated 20.03.2008, and also through their verbal submissions presented during 
the public hearing held on the 28.05.2008, had objected to the decision taken by 
the General Contracts Committee;

 having taken note that Dr Caruana Scicluna’s contention that the tender 
document already contemplated eventual changes in consumption needs as a 
consequence of the migration to MDH and therefore the contracting authority 
could not cite this as the main reason for cancelling the tender;

 having observed that Mr Bartolo stated that in the tenders issued there was 
always a standard condition indicating that requirements might change and that 
in this particular tender, this aspect was more accentuated by reference being 
made to possible changes in procurement requirements due to the migration to 
MDH;

 having also noted Ms Debattista’s claim that up to the closing date (08.06.2006) 
both tenderers did not satisfy all the tender conditions and that was the reason 
why the tender was not awarded earlier;

 having also taken cognizance of the fact that in July 2005, the PCAB had ruled 
that that tender was to be awarded for a period of 12 months only;  

 having already pronounced itself that in its ruling relating to the appeal lodged 
in 2005, the PCAB had its valid reasons when it arrived at its decision and what 
took place after the expiry of the one year indicated in the ruling of the PCAB 
was beyond the scope contemplated in the sentence given by this Board way 
back in July 2005;

 having taken into consideration the fact that during the hearing Ms Debattista 
stated that (i) she did not contest what the PCAB was saying, and (ii) given the 
benefit of hindsight one realised that perhaps things should not have taken that 
long; 
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reached the following conclusions, namely:

1. Whilst recognising that Ms Debattista herself stated during the hearing that it 
was unfortunate that the process took two years, yet the PCAB feels that the 
decision to issue another tender after a two year evaluation process was totally 
unacceptable. This Board strongly deplores the amateurish way that both the 
contracting authority and, more so, the Contacts Department allowed such 
procedure to drag on for three years to, ironically, conclude with a decision 
being taken for all to revert back to starting point. In line with this state of 
affairs, this Board cannot but question the competence shown by the public 
entities involved in this particular tender, especially after having noted the 
time frames allowed for the procedure to come to a conclusion namely, inter 
alia, when the first report was drawn up by the engineer in August 2006, 
namely one year after the ruling of the PCAB and when the final decision of 
the contracting authority was taken, i.e. late in 2007;

2. The PCAB's rulings are totally binding on the General Contracts Committee 
(GCC). As a result, it is intolerable that a decision taken by the PCAB was 
ignored and this Board cannot but censure the DG (Contracts Department) as 
well as the Director, General Pharmaceutical Services (GPS) for acting in such 
a manner allowing an anomalous scenario to persist for two years beyond the 
limit imposed by a sentence issued by this Board in 2005. Furthermore, this 
Board, also within this context, finds that the ineffectiveness and inefficiency 
shown by the contracting authority and the Contacts Department have 
managed to neutralise the decision taken almost three years before by this 
Board;

3. This Board contends that whilst the actions taken after the lapse of the 12-
month period stipulated by the PCAB in its decision of the 1st August 2005 
were ultra vires, to make matters worse, the tender issued in August 2005 was 
being recommended for cancellation and a new one was being issued without 
the PCAB’s decision being in any way considered in the decision making 
process;

4. Further to (2) above, this Board cannot accept the public disclaimer made by 
the DG Contracts wherein the latter stated that he was appointed DG 
(Contracts) in January 2007 and so he was unaware of what happened before 
that date.  This stand is largely due to the fact that, if this Board were to accept 
such disclaimers, it would be exposing itself to an unlimited extent of lack of 
adherence to previous judgements taken by this Board in view of someone 
new at the helm not going through the file history, considered in 
administrative terms as the normal and simplest of praxis to be followed;

5. The PCAB feels that if the tender had to be cancelled that should have taken 
place right after the closing date when all tenderers were considered non-
compliant and not at the stage when the contracting authority – with the 
concurrence of the Contracts Department - had managed to bring both 
contractors in line with the tender specifications following such a lengthy 
process;
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6. This Board feels that the contracting authority should have known that the 
migration to Mater Dei Hospital (MDH) was imminent whereas the question 
of domiciliary cylinders was not that crucial and could have been included in 
the checklist;

As a consequence of (1) to (6) above this Board 

(i) finds in favour of the appellants; 

(ii) recommends that the contracting authority cancels the call for quotations 
published in the Government Gazette on 29.05.2006; 

(iii) recommends that the contracting authority proceeds with the adjudication 
rather than the cancellation of the call for quotations whose closing date 
was 08.06.2006

In view of the above and in terms of the Public Contracts Regulations, 2005, this 
Board recommends that the deposit submitted by the appellants should be refunded. 

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

26 June 2008
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PUBLIC CONTRACTS APPEALS BOARD
                                                                                                                                                                                                                                              

Case 127

CT 2188/2006 – Adv. No. 131/2006 – GPS 07207TO500
Tender for the Supply of Medical Oxygen to be filled in Cylinders -
Health Division

Addendum 

Further to the decision dated 26 June 2008 which was referred to the Director General 
(Contracts) for publication, the PCAB notifies that:

 the following members of the Adjudicating Committee, namely, Ms Miriam 
Dowling (Chairperson), Ing. John Muscat (Member) and Ms Amanda 
Camilleri (Member) were also present during the hearing.

 point ‘(ii) recommends that the contracting authority cancels the call for 
quotations published in the Government Gazette on 29.05.2006’ (page 10 of 
the above-mentioned decision) shall be amended as follows:

‘(ii) recommends that the contracting authority cancels the call for quotations 
that was published in the Government Gazette with the closing date of 29th

May 2008’.  

Alfred R Triganza Anthony Pavia Edwin Muscat
Chairman Member Member

7 July  2008
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 128

Adv No   324 /2006 - CT 2 280 /2006 - GPS 10008 T05 RZ - Tender for the 
Supply of Concentrated Bicarbonate Kits

This call for tenders was published in the Government Gazette on 18.08.2006.

The closing date for this call for offers was 101.10.2006 and the estimated contract 
value was Lm 153,948 (€ 358,591).

Three (3) different tenderers submitted their offers.

Following the publication of the ‘Notification of Recommended Tenderers’, Messrs 
Pharma-Cos filed an objection on 18.01.2008 against the award of the tender in 
caption to Associated Equipment Ltd.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 04.06.2008 to discuss this objection.

Present for the hearing were:

Pharma-Cos Ltd
Dr Antonio M Tufigno Legal Representative
Mr Tim Kamradt Senior Area Manager South East Europe 

– Fresenius Medical Care GmbH
Mr Gordon Voelksen Area Manager South East Europe –

Fresenius Medical Care GmbH
Mr Claudio U. Martinelli Senior Product Specialist
Mr James Borg Product Specialist
Mr Marcel K Mifsud Director

Associated Equipment Ltd
Mr Charles Mifsud

Government Health Procurement Services (GHPS) – formerly known as 
Government Pharmaceutical Services (GPS)

Ms Anna Debattista Director 
Ms Isabelle Grima Assistant Director

Adjudication Board
Ms Miriam Dowling Chairperson
Ms Sharon Zerafa Member
Mr Anthony Bugeja Member
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After the Chairman’s brief introduction, Dr Antonio M Tufigno, legal representative 
of Pharma-Cos Ltd, the complainants, was invited to explain the motive which led to 
his clients’ objection.  

Prior to commencing his intervention Dr Tufigno asked whether it was possible for 
the hearing to be held in English in view of the presence of his clients’ principals who 
are foreigners.  All parties concerned agreed with Pharma-cos Ltd’s representatives’ 
recommendation for the proceedings to be held in English.

Dr Tufigno started by stating that his clients decided to file their objection in respect 
of the tender issued for the supply of ‘Concentrates for Bicarbonate Kits’ because they 
failed to understand why their offer was not accepted considering that it was

(i) compliant with all the tender specifications and 
(ii) considerably cheaper than the one recommended for award, namely 

Associated Equipment Ltd.  

He claimed that the documentation supplied with their objection clearly showed that if 
his clients’ offer in respect of the 650g cartridges were to be accepted, it would result 
in savings of € 35,902.57 over a three-year period.    

Ms Anna Debattista, Director Government Health Procurement Services (GHPS) 
responded by stating that they were not contesting that the appellants’ offer was 
cheaper.  However, she remarked also that the price was not the sole criterion upon 
which offers were adjudicated.  

At this point Ms Debattista introduced Mr Anthony Bugeja who is the officer in 
charge of the Renal Unit as well as the technical member on the Adjudication Board.   
According to Ms Debattista, Mr Bugeja’s presence was aimed at providing those 
present with pertinent reasons as to why the offer submitted by Pharma-Cos Ltd was 
deemed as not being according to specifications.

On cross-examination by the Chairman, PCAB, the Adjudication Board’s technical 
member testified that the appellants’ offer was not according to the tender 
specifications. He pointed out that this statement was corroborated also by Dr M P 
Vella, Consultant Physician, and Mr John Caruana, Nursing Officer.   He declared 
that the Adjudication Board was unanimous in its recommendations to reject the 
appellants’ offer. 

Mr Bugeja explained that the tender consisted of two items, namely Item ‘A’ - Acid 
Solution, and Item ‘B’ - Sodium Bicarbonate Cartridges.  He said that these two items 
were mixed with specially treated water for use in the kidney machine. The witness 
explained that they requested Items ‘A’ and ‘B’ to be made by the same manufacturer 
because in the past, when these two items were supplied by different manufacturers 
and they encountered some problems, the contracting authority could not identify 
which party’s supply was giving rise to the problem. 

Although the suppliers of Items ‘A’ and ‘B’ of Associated Equipment Ltd’s were 
from Sweden and Germany respectively, Mr Bugeja confirmed that both items were 
from the same manufacturer.  It was also established that for these last years these 
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products were always supplied by Associated Equipment Ltd, however, in previous 
years they used to have other suppliers.  

In reply to a specific question by the PCAB, Mr Bugeja testified that Pharma-Cos 
Ltd’s offer was rejected due to the storage temperature and the formulations.  He 
claimed that while the tender specifications requested a storage temperature of up to 
40˚ C without losing consistency, the label on the samples and package insert 
submitted by the appellants specified a temperature of up to 30˚ C.

Mr Bugeja declared that (i) the appellants did not have all the formulations (7 out of 
15) requested within the specifications and (ii) Messrs Associated Equipment Ltd 
gave all the formulations required.  He explained that they requested different 
formulations for the kidney machines in order to meet the requirements of all patients 
since each individual required a specific formulation.  Mr Bugeja said that the 
formulations were calculated according to the type of blood of each patient. 

The same witness added that, in the past, there were instances where companies 
indicated that they could produce custom made formulations.

When the PCAB questioned whether the appellants were asked to state whether they 
were in a position to provide all the required formulations, Ms Debattista said that, 
once the adjudication board declared in its technical report that they were not 
according to specifications, they did not see the scope of seeking clarifications.  

Dr Tufigno remarked that in view of the fact that the only reasons mentioned by the 
witness for the rejection of his clients’ offer were the storage temperature and the
formulations, then they understood that the other reason, namely that there were no 
parking holders did not apply. Furthermore, he pointed out that the tender 
specifications did not require parking holders for the 650g cartridges but only for the 
700-750g and 1100-1200g cartridges.

Mr Bugeja said that no parking holder was required for the 650g cartridge because 
this was totally consumed on one patient within 4 hours.   According to the same 
witness, only the bigger cartridges were required to be equipped with removal caps 
with parking holders for further use.

Dr Tufigno intervened by stating that this was irrelevant as only the 650g cartridges 
were recommended for award and that the latter two were not considered.  

Ms Debattista said that the specifications under Item B – ‘Sodium Bicarbonate 
Cartridges’ stipulated that:

‘Item b (700 to 750g) and Item c (1100 to 1200g) require to be equipped with 
removal caps with parking holders to reduce spillages and drippings for use 
between treatments.’

When Mr Tim Kamradt, who said that he was representing the manufacturing 
company Fresenius and not Pharma-Cos Ltd, intervened to cross-examine Mr Bugeja, 
the PCAB drew Mr Kamradt’s attention that any clarifications on the composition of 
the ‘Dialysate’, as well as the specifications of the tender documents, should have 
been sought before submitting the tender and not after. The PCAB emphasised that it 
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was not permissible to question the specifications after the closing date of the tender 
and that prospective tenderers had every right to dispute and to challenge what was 
written in the tender document before participating in the game because once they 
were participating in the game they were accepting the rules.  The PCAB continued 
by stating that the onus of ascertaining that the needs of the customer were being 
satisfied did not fall on the Contracting Authority or the Department of Contracts but 
on who was submitting the tender. At this stage the PCAB saw it pertinent to point out 
that the PCAB’s role was to establish whether the proper procedure had been followed 
and, in the prevailing circumstances, prospective tenderers had two choices, namely, 
either to seek clarifications on the tender specifications before the closing of the 
tender or else, if they were not satisfied that they could meet them, not to submit their 
bid.   

Mr Kamradt claimed that, although he understood the PCAB’s arguments in regard to 
the timing of clarifications, they still felt that their offer was compliant since 
variations between the products they offered and those requested in the tender 
document were minimal.  He explained that the questions were not related to the 
design of the tender but were intended to prove that small tolerances in the 
composition of the Dialysate occurred anyhow due to the daily changes in the 
nutritional status of each dialysis patient.  

At this point Mr Kamradt asked Mr Bugeja to confirm whether in every Dialysis 
machine, when mixing ready-to-use ‘Dialysate’, there were slight tolerances which 
had to be taken into consideration.  Albeit the witness’s reply was in the affirmative 
yet, he contended that the formulations had to be as accurate as possible.    

Mr Kamradt declared that the storage temperature put on the label of the ‘Bicarbonate 
Cartridge’ was according to the European Pharmacopoeia which is a manufacturing 
practice/standard for medicinal devices.  In this instance this listed a range between 
30˚ C and 40˚ C for ‘bicarbonate cartridges’ to be stored. However, Mr Bugeja said 
that in the tender specifications they requested a storage temperature of 40˚ C because 
they had to ensure that the product would not fail them while stored in Malta as it was
a life saving product.  At this stage, Ms A Debattista intervened to textually quote 
from the tender specifications which stipulated that:   

 ‘Tenderer should provide certification that bicarbonate offered is for use in 
haemodialysis and that it can be stored up to a temperature of 40 c without 
losing consistency.’  

On examining the sample which was exhibited by the appellant Company during the 
hearing, the Director GHPS said that the label specified a temperature of up to 30˚ C.  
When she asked Mr Kamradt to state why their product was not labelled accordingly 
if they were stating that it could be stored up to 40˚ C, he said that this was not 
necessary and insisted that in any case the content of the bicarbonate always remained 
stable up to a temperature of 40˚ C. 

Whilst Fresenius’s representative maintained that the storage temperature was not a 
justified reason for Pharma-Cos Ltd’s offer being rejected, the Director GHPS 
claimed that only the principal company knew this because they were the 
manufacturers, stating that, if the Department’s clinical people were to use their 
product, they would only see a maximum storage temperature of 30˚ C as clearly 
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indicated on its label. She claimed that, apparently, the policy of the said 
manufacturing company was to have the same standard label irrespective of the area 
where the product was marketed.   The Director GHPS questioned if there was any 
problem for their company to label the product specifically for Malta’s climatic 
conditions.  The Chairman PCAB remarked that rather than labelling, this was a 
question of guaranteeing a product’s quality. 

In his intervention, Mr Marcel Mifsud, one of Pharma-Cos Ltd’s representatives, said 
that although the label on the sample submitted had a range of +5˚ C and +30˚ C 
(which was according to the Medical Devises Directive), they also had a confirmation 
that the compound could be stored up to 40˚ C.  When asked by the PCAB to state 
whether they corroborated such confirmation with documentation in their tender offer, 
the reply given was in the negative.  Dr Tufigno intervened to stress the fact that when 
his clients supplied the sample they did not supply just the label but the component 
itself.  

At this stage the PCAB pointed out that the bidder did not provide any comfort to the 
adjudication board at adjudication stage as it had supplied a sample which was not 
corroborated by documentation.

Mr Claudio Martinelli, acting on behalf of Pharma-Cos Ltd, intervened by stating that 
‘Sodium Bicarbonate’, as a chemical component, remained stable up to 40˚ C and that 
such information was not taken from the label but from the component itself. The 30˚
C which was shown on the label of the package was a norm that had to be met 
because of the European Pharmaceupoeia.  He said that irrespective of what was 
written on the label, ‘Sodium Bicarbonate’ was a 40˚ C product.

Dr Tufigno added that ‘Sodium Bicarbonate’ withstood the temperature of 40˚ C, 
naturally.

Another issue raised by Dr Tufigno during the hearing was that the information 
appearing on the Schedule of the decision published on 11 January 2008 by the 
Department of Contracts indicated that only Item B was recommended for award even 
though the call for tenders was issued for the supply of Items A and B together.

Ms Debattista rebutted by declaring that the Department of Health had recommended 
the award of both Items A and B respectively.  

Mr Francis Attard, Director General (Contracts), testified under oath that, 
unfortunately, the schedule of the decisions published on the Department’s Notice 
Board had some missing information in respect of which items were recommended 
for award and this might have given the impression that only one item was being 
procured.  However, he declared that the General Contracts Committee had concurred 
with the Adjudication Board’s recommendations (also endorsed by the Director, 
GHPS) for the purchase of both items from Associated Equipment Ltd.  

Dr Tufigno responded by stating that the perception received was that there was no 
recommendation for award in respect of Item A.  
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In his concluding remarks Dr Tufigno made specific reference to the above-mentioned 
latter issue and said that Article 83 (2) (a) of the Public Contracts Regulation 2005 
stipulated that:

‘Any decision of the General Contracts Committee (or a Special Contracts 
Committee) and by a contracting authority, shall be made public at the 
Department of Contracts or at the office of the contracting authority prior to 
the award of the contract.’ 

The appellants’ legal representative argued that due to the fact that the decision made 
by the General Contracts Committee regarding Item A was never published as 
specifically requested by the regulations and since the lack of procedure in the 
decision taken in regard to Item A did materially affect that of Item B (both items had 
to be from the same manufacturer), the entire process was rendered null. He also 
submitted that his clients did not file a specific appeal on Item A because this item did 
not feature in the ‘Schedule’ exhibited on the Contracts Department’s Notice Board 
and some items thereof were only mentioned because of their relation to Item B.

The PCAB took note of what had been stated on this issue and informed the 
appellants’ legal representative that all such comments would be taken into 
consideration during the ensuing deliberations. 

At this stage the public hearing was brought to a close and the PCAB proceed with the 
deliberation before reaching its decision.

This Board,

 having noted that the appellants, in terms of their ‘motivated letter of objection’ dated 
28.01.2008, and also through their verbal submissions presented during the public 
hearing held on the 04.06.2008, had objected to the decision taken by the General 
Contracts Committee;

 having taken note of Mr Bugeja’s full explanation of proceedings, as well as, the 
justification for the Adjudication Board’s ultimate recommendations;

 having also noted that during the hearing Ms Debattista, Director Government Health 
Procurement Services (GHPS), stated that whilst they were not contesting that the 
appellants’ offer was cheaper, yet they simply wanted to remark that ‘price’ was not the 
sole criterion upon which offers were adjudicated;

 having heard Mr Bugeja confirm that, with regards to Items ‘A’ and ‘B’ respectively, 
for these last years these products were always supplied by Associated Equipment Ltd;

 having established that, according to Mr Bugeja, Pharma-Cos Ltd’s offer was rejected 
due to the storage temperature and the formulations;

 having also noted Mr Kamradt’s arguments, particularly, with regards to (i) storage 
temperature as stated on the label vis-à-vis the storage temperature variances allowable 
by the same manufacturer and (ii) the fact that his Company still maintained that their
offer was compliant;
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 In the tender specifications the Contracting Authority had specifically requested a 
storage temperature of 40˚ C (“that it can be stored up to a temperature of 40 c without 
losing consistency”);

 having also taken cognizance of the issues raised during the hearing by Dr Tufigno 
relating to the information appearing on the Schedule of the decision published on 
11.01.2008 by the Department of Contracts which indicated that only Item B was 
recommended for award even though the call for tenders was issued for the supply of 
Items A and B together and that in view of the fact that since the lack of procedure in 
the decision taken in regard to Item A did materially affect that of Item B (both items 
had to be from the same manufacturer), the entire process was rendered null;  

reached the following conclusions, namely:

1. The PCAB argues that any clarifications on terms, conditions as well as, general 
specifications of the tender documents, should be sought before submitting the tender 
and not after;

2. Albeit the manufacturers’ representative had placed emphasis on the fact that the 
content of the bicarbonate always remained stable up to a temperature of 40˚ C, yet, Mr 
Kamradt acknowledged that the maximum storage temperature of 30˚ C was 
specifically indicated on the label of the sample submitted by the appellant Company 
and that no other indication had been given in their offer as regards the capability to
store at the higher temperature.  As a consequence this Board feels that this lack of 
corroboration between the manufacturers’ guarantee of quality and the storage level 
actually stated on the label may, in a potential adverse scenario in the future, possibly 
lead to a distorted legal interpretation of facts;

3. It remains the prerogative of the contracting authority to decide its own tender 
specifications and terms and conditions as long as these allow for a level playing field 
as well as a realistic interpretation of what is professionally acceptable and materially 
available;

4. This Board cannot agree with Dr Tufigno with regards to his interpretation of the 
incident which emanated as a result of the Department of Contracts’ oversight to 
include both Items (‘A’ and ‘B’) on the Department’s Notice Board, which was fully 
corroborated under oath by the DG Contracts wherein the latter declared that the 
General Contracts Committee had concurred with the Adjudication Board’s 
recommendations for the purchase of both items from Associated Equipment Ltd.  The 
PCAB does not feel that the appellant Company’s case for appeal was in any way 
rendered less strong in its legal recource.  In the PCAB’s opinion, there still remains the 
fact that the said Company refrained to abide by the rules of the tender requirements.

As a consequence of (1) to (4) above this Board finds against appellants.

In view of the above and in terms of the Public Contracts Regulations, 2005, this 
Board recommends that the deposit submitted by the appellants should not be 
refunded. 

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

25 June 2008
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 129

CT 2168/2007 – Adv No 263/2007 – GPS 03008 TO7 DC Tender for the Supply of 
Ceftriaxone 2gr Injections.

This call for tenders was published in the Government Gazette on 13.07.2007.

The closing date for this call for offers was 04.09.2007 and the estimated contract 
value (36 months) was Lm 310,628 (€ 723,546).

Six (6) different tenderers initially submitted their offers but only two (2) were 
allowed to proceed to the following stage which related to the opening of the financial 
proposals.

Following the negative reply received following its request to be granted an extension 
to obtain the marketing registration of their product from the Medicines Authority 
which would have qualified its bid to continue participating in this tendering process, 
Messrs EuroPharma Ltd filed an objection in regard on 27.02.2008.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 04.06.2008 to discuss this objection.

Present for the hearing were:

EuroPharma Ltd
Mr Oliver Scicluna Manager

V. J. Salamone Ltd
Mrs Jackie Mangion

Government Health Procurement Services 
Ms Anna Debattista Director
Ms Isabelle Grima Assistant Director        

Contracts Department
Mr Mario Borg Asst Director Post Contracts

Absent

Although Cherubino Ltd were informed about the public hearing no representative 
attended the hearing.
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After the Chairman’s brief introduction, Mr Oliver Scicluna, representing 
EuroPharma Ltd, the appellant Company, was invited to explain the motive which led 
to his Company’s objection.

According to Mr Scicluna, on the 22nd February 2008, EuroPharma Ltd were 
informed by the Department of Contracts that 

(i) their bid for the supply of Cefriaxone 2gr Injections to the Health Department was 
not among the selected ones as it had been adjudicated not compliant with the 
tender specifications since the product was not registered 

(ii) they had up to the 28th February 2008 to submit an objection.  

The same appellants’ representative stated that on the 28th February 2008 they lodged 
their appeal with the Contracts Department explaining that they had submitted an 
application to the Medicines Authority to register their product and that the approval 
was due to be issued within a couple of weeks.  Moreover, the attention of the 
Contracts Department was drawn to the fact that in most cases it was rather 
impossible for product registrations to be granted within six weeks – here one had to 
consider also the Christmas holidays - and hence they asked for an extension.  

Mr Scicluna remarked that this registration should have been quite straightforward as 
EuroPharma Ltd had already registered the 1gr dosage of the same product and, in 
fact, this represented what one referred to as a line extension.  This registration was 
not finalised by the time the Government Pharmaceutical Services made its 
recommendations as to which offers were compliant to move on to the next stage, that 
is, the opening of the third envelope, which included the ‘Financial Offer’.  Hence, 
EuroPharma Ltd requested an extension since the registration of their product was 
expected to be finalised within a couple of weeks and so their product would have 
become compliant and, therefore, qualify to the next stage of the tendering process.

To the question put forward by the PCAB as regards the procedure which had to be 
followed for a product to be registered, Mr Scicluna replied that one had to lodge an 
application with the Medicines Authority, however, the time limit for the processing 
of an application by the Medicines Authority was not clear and, in fact, he was aware 
that there was a backlog of applications for the registration of medicine at the 
Medicines Authority citing shortage of staff and staff training among the reasons for 
that state of affairs.  He also informed the PCAB that the registration fee for the 
product in question was Euro 116 (Lm 50) and that the authorisation was renewable 
after five years.

Ms Anna Debattista, Director GHPS, informed the PCAB that Clause 9.1.2 of the 
tender conditions stated that:  

“In the event that at the closing date for the submissions of the offer, the 
medicinal product being offered does not have:

a) a valid provisional marketing authorisation, or
b) a valid market authorisation, or
c) a valid parallel import licence, or 
d) a central authorisation by EMEA
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tenderers will be allowed an additional 6-week period from the closing date of 
the respective tender or from the date of request from the Director General of 
Contracts/ Director GPS, in order to be able to register the offered medicinal 
product in terms of prevailing Laws of Malta.”

In response to questions put forward by the PCAB, Ms Debattista stated that:

 she was not attached to the Medicines Authority, the regulatory body with 
regard to medicinal products registration.  She added that the clause she had 
just quoted was inserted in the tender conditions following high level talks 
between Government and representatives of importers of medicines at the time 
when the concept of medicine registration was introduced and since then 
things have settled down.  As already indicated, Ms Debattista continued, this 
clause allowed an additional 6-week period from the closing date of the 
respective tender, which in this case was the 4th of September 2007, or from 
the date of request from the Director General of Contracts/ Director GHPS, 
which in this case was the 4th December 2007; 

 the registration of medicines should in no way be attached to the issue of 
tenders by government as these were two separate issues;

 six offers were received in response to this call for tenders, two were 
disqualified as no samples were submitted; two, namely Cherubino Ltd and V. 
J. Salamone Ltd were compliant and were recommended to proceed to the next 
stage, i.e. the opening of the third envelope; and the other two, EuroPharma 
Ltd and Borg Barthet Ltd, did not have their product registered by the closing 
date of the tender; 

 the latter two companies were informed on the 4th December 2007 that they 
had been allowed six-weeks as per clause 9.1.2 to obtain the registration of 
their product, that is, up to the 15th January 2008.  Borg Barthet Ltd did not 
react whereas EuroPharma Ltd had their product registered on the 9th April 
2008, which information she obtained from the website of the Medicines 
Authority.

Ms Debattista asked Mr Scicluna if he could produce proof, such as, the receipt for 
payment effected on the submission of the application with the Medicines Authority, 
to demonstrate when they actually lodged their application.

Mr Scicluna reacted by saying that

(i) they did not register this dosage before  because the manufacturer did not 
intend to export it to Malta due to marketability and it was only after this 
tender was issued that its registration became necessary and so, in his 
opinion, there was a relation between submitting bids for tenders and 
product registration; 

(ii) the Medicines Authority did not issue them with a receipt and later added 
that they paid through internet banking but he could not recall the exact 
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date of the statement relevant to this payment but that the date was in 
January 2008, and 

(iii) the product registration process involved paperwork and licences on the 
part of the supplier itself, which is a Greek firm, and on the part of 
EuroPharma Ltd as the middleman and that they had started the process at 
an early stage of the tendering procedure.

Mr Scicluna argued that this case moved at a relatively fast pace because from his 
experience in dealing with government tenders for the supply of medicinal products 
the tendering process usually took much longer to conclude and therefore they felt 
that it was not unreasonable to request an extension of a few weeks to enable them to 
obtain the registration of their product.  He added that if they were to be allowed to 
continue participating in this tendering process it would be beneficial since there 
would be more competition.

In response to questions put by the PCAB regarding the marketing authorisation 
process of medicines, Ms Debattista said that although this process was not her 
responsibility she was aware that the law provided for time limits within which the 
Medicines Authority had to issue its authorisations.  

The PCAB remarked that:

(i) it was pertinent to point out that the tender was issued in July 2007, the 
closing date was the 4th September 2007, the clock for the six-week 
period in terms of clause 9.1.2 started ticking on the 4th December 2007, 
which period lapsed on the 15th January 2008 and therefore, in effect, 
EuroPharma Ltd did not have six weeks but six months to register its 
product.  The PCAB considered that ample time was granted to tenderers 
to register their product even if one considered the pace at which the 
Medicines Authority processed this application, i.e. 3 months from 
January 2008 to 8th April 2008; 

(ii) it could have been the case that the Greek principals took a lot of time to 
submit the necessary paperwork leaving the Maltese representative with 
little time to do its part in which case this appeal should have been 
addressed to the Greek supplier;

(iii) one had to appreciate that there had to be a cut off date and that the 
contracting authority could not be expected to grant extensions beyond 
the concessions already available.  The PCAB argued that, once the 
appellant Company was interested in participating in this tendering 
process, it should have taken the necessary steps to register the product 
from the very beginning once this registration was required for the bid to 
qualify for all the stages of the tendering process;

(iv) ultimately, the onus was on the tenderer to see to it that the tender 
documentation submitted was all in order; and

(v) one had also to be fair with the other two tenderers that were compliant 
with the tender specifications.
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At this stage the public hearing was brought to a close and the PCAB proceed with the 
deliberation before reaching its decision.

This Board,

 having noted that the appellants, in terms of their ‘letter of objection’ and also 
through their verbal submissions presented during the public hearing held on the 
04.06.2008, had objected to the decision taken by the General Contracts 
Committee;

 having taken note that the appellants were claiming that they had submitted an 
application to the Medicines Authority to register their product and that the 
approval was due to be issued within a couple of weeks;

 having also taken note of the fact that the appellant Company was claiming that 
in most cases it was rather impossible for product registrations to be granted 
within six weeks and that is why they were asking for a two-week extension 
which will enable them to become compliant and, therefore, qualify to the next 
stage of the tendering process;

 having established the procedure which had to be followed for a product to be 
registered;

 having taken cognizance of Ms Debattista’s statements especially those 
referring to (a) the actual time frames allocated, and (b) the fact that the 
registration of medicines should in no way be attached to the issue of tenders by 
government as these were two separate issues;

 having established that the appellant Company did not register this dosage 
before  because the manufacturer did not intend to export it to Malta due to 
marketability and it was only after this tender was issued that its registration 
became necessary;

 having also noted that, ironically, Mr Scicluna claimed that this case moved at a 
relatively fast pace because from his experience in dealing with government 
tenders for the supply of medicinal products the tendering process usually took 
much longer to conclude and therefore they felt that it was not unreasonable to 
request an extension of a few weeks to enable them to obtain the registration of 
their product;

reached the following conclusions, namely, the PCAB:

1. agrees with Ms Debattista that the registration of medicines should in no way be 
attached to the issue of tenders by government as these were two separate 
issues;

2. cannot take seriously the comment made by the appellants’ representative who, 
inter alia, stated that this case moved at a relatively fast pace because, from his 
experience in dealing with government tenders for the supply of medicinal 
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products, the tendering process usually took much longer to conclude and, 
therefore, they felt that it was not unreasonable to request an extension of a few 
weeks to enable them to obtain the registration of their product;

3. argues that ample time was granted to tenderers to register their product 
considering that although the original time frame envisaged was six weeks, yet, 
one cannot but notice that, in actual fact, six months were made available for a 
potential tenderer to regularise one’s product’s registration, namely, between 
July 2007 and January 2008.  The PCAB argues that, once the appellant 
Company was interested in participating in this tendering process, it should have 
taken the necessary steps to register the product from the very beginning 
considering that this registration was required for the bid to qualify for all the 
stages of the tendering process;

4. appreciates that there has to be a cut off date and that the contracting authority 
cannot be expected to grant extensions beyond the concessions already 
available;

As a consequence of (1) to (4) above this Board finds against appellants.

In view of the above and in terms of the Public Contracts Regulations, 2005, this 
Board recommends that the deposit submitted by the appellants should not be 
refunded. 

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

25 June 2008
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 130

CT M422/08
Tender for the Provision of a Government Payment Gateway Service 
to MITTS Ltd

This call for tenders was published in the Government Gazette on 24.01.2008.

The closing date for this call for offers with an estimated value of € 200,000 was 
03.03.2008.

Five (5) different tenderers submitted their offers.

Following the publication of the ‘Notification of Recommended Tenderers’, Messrs 
Alert Communications Ltd filed an objection on 21.04.2008 against the award of the 
tender in caption to Transactium Ltd

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 25.06.2008 to discuss this objection.

Present for the hearing were:

Alert Communications Ltd
Dr John Refalo Legal Representative
Ms Claudine Cassar Managing Director

MITTS Ltd  
Dr Henri Mizzi Legal Advisor
Dr Adrian Mallia Legal Advisor
Dr Pauline Debono Legal Advisor
Mr Ivan Alessandro Financial Controller     
Mr Victor Camilleri Department Manager     

Adjudication Board
Mr Gabriel Sultana Chairman   
Mr Martin Camilleri Member
Ms Rosalynn Muscat Member

Transactium Ltd
Dr Ian Vella Galea Legal Representative
Mr Kenneth Cassar Managing Director  
Mr Conrad Micallef
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After the Chairman’s brief introduction, Dr John Refalo, representing Alert 
Communications Ltd, the appellant Company, was invited to explain the motive of the 
objection.  This was followed by interventions by representatives of the Malta 
Information Technology and Training Services Ltd (MITTS), the contracting 
authority, and Transactium Ltd, the recommended tenderer.

Dr Refalo commenced his intervention by declaring that, basically, the complaint 
raised by his client concerned the subjective way through which points were allocated 
on the basis of price.  Dr Refalo argued that the formula that was used in this respect 
was based on certain weightings that, in effect, proved detrimental to Alert 
Communications Ltd.  The method used was not that normally applied by the 
Contracts Department and any departure from that practice should have been 
explained beforehand. He requested MITTS Ltd to explain in the course of the 
hearing the way points were awarded since he maintained that the method used had 
neutralised the advantage that his client had in terms of price.  The price of Euro 
171,705 quoted by Alert Communications Ltd and the price of Euro 420,000 quoted 
by the recommended tenderer - amounting to about three times that of the appellant 
Company - should have been reflected differently in the distribution of points. 

Dr Refalo added that this tender did not empower the Adjudication Board to award 
certain points and, moreover, it had made certain assumptions that worked against 
Alert Communications Ltd, for example, with regard to the same Company not having 
been PCI (Payment Card Industry) compliant when in fact it was certified PCI 
compliant prior to the award of the tender as he claimed would be demonstrated later 
on during the hearing. 

Dr Henri Mizzi, legal representative of MITTS Ltd, opted to rebut what has been said 
by Dr Refalo at a later stage and, as a result, the first witness called to the stand.

Mr Gabriel Sultana, Chairman of the Adjudication Board, took the stand and gave the 
following evidence under oath:

 he confirmed that he was aware of the contents of the analysis report endorsed by 
Mr Victor Camilleri, Department Manager, Strategic Sourcing Advisory Services, 
MITTS Ltd and that page 4 para. 3 specifically stated, among other things, that: 

….although Alert arguably may have successfully completed the technical 
evaluation the solution provided by Transactium was considered by the 
adjudication board to have a distinctively better technical merit in view of the 
considerably lesser risk involved in the implementation of Transactium’s  
solution; 

 when it came to listing the risks involved with respect to Alert Communications 
Ltd’s proposal, the same paragraph of the analysis report continued as follows: 

The scorings given to Alert for the criteria relative to the bidder and the 
service requirements reflect the considerations made that the payment 
gateway solution offered by Alert was not mature (i.e. had not been tried and 
tested in other similar environments) and that Alert did not, on the basis of the 
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information submitted in its bid, have the necessary resources and expertise in 
the provision of an electronic payment gateway service; 

 he stated that although Alert Communications Ltd’s proposal was not of the same 
level as that of Transactium Ltd, still, it was acceptable from the documentation 
submitted;

 he explained that the solution was basically made up of two parts, i.e. the generic 
part, which was required to operate any payment gateway irrespective of the 
customer/s, and the second part, which had to be custom made for MITTS so as to 
connect with existing applications;

 regarding the PCI certification he pointed out that both at the closing date of the 
tender (3rd March 2008) and on the date of the site visit (17th March 2008), Alert 
Communications Ltd did not have this certification.  He explained that PCI 
compliance had to do with the data security standard set by the payment card 
industry for online payment service providers. Although Alert Communications 
Ltd claimed that it obtained this certification prior to the deadline, i.e. the date of 
tender award (23rd May 2008), Mr Sultana admitted that the Adjudication Board 
did not persist to verify whether the said Company did eventually obtain the PCI 
certification for two reasons because (i) Alert Communications Ltd did not 
propose the most economically advantageous offer and (ii) the onus was on the 
Company to inform the Adjudication Board that it did actually obtain this 
certification, which was a mandatory requirement according to the tender 
document, and not the other way round.  According to the same witness, the 
Adjudication Board distributed the points on the evidence that it had in hand at the 
time.  Also, according to Mr Sultana, after the site visit, Alert Communications 
Ltd did not communicate with the Adjudication Board with regard to their status 
vis-à-vis PCI certification.  He further remarked that the fact that the appellants 
were not allocated any points in respect of the PCI compliance did not have much 
bearing on the overall result as that carried few marks, 5 marks out of a grand total 
of 1,900 (Part 1.5 (f) of the GPG Adjudication Total).  Mr Sultana emphasised that 
Alert Communications Ltd were not disqualified for not having this certification.

 the term ‘most economically advantageous offer’ meant that, apart from the price, 
there were other considerations that had to be taken into account - for example, 
one had to consider the whole package to assess the risks involved.  Following the 
site visit, Alert Communications Ltd did not demonstrate that it had the necessary 
experience to provide the service required, especially when one considered that 
Government already had 20 (twenty) merchants and was scheduled to have 7 
(seven) more, including the Inland Revenue Department and the VAT 
Department, both crucial to government revenue and to its public image. Mr 
Sultana declared that, following the site visit, the Adjudication Board had 
reviewed the marks awarded to the three bidders (including the appellant 
Company) according to their findings.  At this point the said witness claimed that 
the whole exercise was transparent and that all tenderers were treated alike.

 bonus points:  he went on to explain on what basis the Adjudication Board 
allocated bonus points by quoting from SR3 (page 57 of the tender document):
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The service provider must commit that it will provide all the functional 
requirements defined in Section 5, Backward Compatibility Technical 
Requirements within the timeframes being defined for Phase 1 and Phase 2.  
Service Providers who demonstrate that they are ready to provide some or all 
of the functional requirements being requested for Phase 2 within the 
timeframes of Phase 1 will be given preference.

 When asked by the PCAB whether the term ‘favourably considered’ entitled the 
Board to award points, he stated that it did because the Board did not only want 
the tenderer to state that it would provide the items by indicating ‘yes’ but the time 
of delivery was also important and hence tenderers were explicitly asked to 
indicate in which phase they were committing themselves to provide the 
‘required’ items.  The tenderers that committed themselves to deliver these 
functional requirements in Phase 1 were awarded 5 points for each item with the 
result that Alert Communications Ltd was awarded 15 points for 3 such answers 
and Transactium Ltd was awarded 110 points for 22 answers (pages 28 to 35 of 
Appendix F of the Adjudication Report).  Where Alert Communications Ltd and 
Transactium Ltd did not indicate Phase 1 no bonus points were awarded to both of 
them.  It was pointed out that in page 56 of the tender document it was clearly 
indicated that:

Mandatory: implies that this functionality is required from Phase 1 
onwards.

Requirement: indicates that while the availability of this feature is required in 
Phase 1, a degree of flexibility in terms of its availability for 
Phase 1 may be considered depending on the overall impact, at 
the discretion of MITTS Ltd

Bidders are to complete the form by stating:
- ‘yes’ or ‘no’ under the column ‘Compliant’ if the requirement is marked as 

mandatory;

- ‘Phase 1’ or ‘Phase 2’ under the column ‘Compliant’ to indicate whether 
the requirement, if not marked Mandatory, will be available as part of 
Phase 1 or Phase 2.

 price:  when confronted by the PCAB with what was stated in page 4 of the 
‘Analysis Report’, namely that: 

The prices were objectively assessed using a formula that calculates the prices 
submitted against the maximum mark which could be achieved by the bidders 
and the tender value based on what was submitted by all the bidders 
competing in this open tender procedure...

and, subsequently asked by the same Board how was this formula arrived at, Mr 
Sultana stated that he did not compile this formula but it was worked out by an officer 
competent in financial matters and in his capacity as advisor to the Adjudication 
Board.
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 bank connectivity: he stated that during the site visit they asked Ms Claudine 
Cassar, Managing Director of Alert Communications Ltd, whether her Company 
had the link with the banks and that the answer was in that the said Company did 
not have it but was working on it. The same witness remarked that direct links 
with the banks were considered part of the service that they were requesting and it 
was considered a risk not to have this link.  He added that the site visit was 
conducted precisely to assess the day–to-day running of the service because if one 
could not actually visualise what kind of service the tenderers were  currently 
providing how could one be assured that tenderers were capable of rendering the 
service requested.  

At this stage Mr Ivan Alessandro, Financial Controller MITTS Ltd, took the witness 
stand giving the following evidence:

Mr Alessandro stated that the Adjudication Board had sought his advice to assess the 
market price.  This advice, claimed the witness, was limited to financial matters only.  
He stated that he provided the Board with a formula which was used by MITTS Ltd in 
other cases, explaining in the process that the formula was based on the minimum 
feasible price divided by the bid price multiplied by the maximum mark.  

The same witness added that this formula provided a weighting of the total bidding 
prices against what they considered to be the minimum feasible price taking into 
account the market reaction with regard to price and their experience in this area.  
This formula was applied to all tenderers and in the case of Alert Communications 
Ltd and Transactium Ltd it produced the following results:

- Alert Communications Ltd
 298,000 (minimum feasible price) / 171,705 (average Alert 

Communications Ltd price out of the five quoted – pg 66 of the 
Adjudication Report) x 750 (maximum mark allocated for price) = 
1,301. However, the maximum mark that could be awarded was 750

- Transactium Ltd.
 298,000 (minimum feasible price) / 420,000 (price quoted) x 750 

(maximum mark allocated for price) = 532.

Mr Alessandro explained that Alert Communications Ltd quoted different prices, 
namely 

- one based on the amount of transactions processed
- one as a percentage of the value of the transactions
- one a mixture of both 
- one was a fixed price

The witness said that he had no budget for this tender, however, when pressed by the 
PCAB to state why there was no estimated price in this case, he added that, 
technically, there should have been one but he admitted that he did not go into that 
aspect.  Mr Alessandro continued that although, technically, there should have been a 
budget for this tender, yet, in this particular case, he was not aware that there was one.
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The PCAB intervened to remark that there should always be a budget against which 
one was then to assess whether the prices quoted were reasonably priced or not, i.e. 
the guiding factor had to be the estimated price. 

At this stage, the PCAB showed a document signed by Mr Victor Camilleri, 
Department Manager, Strategic Sourcing Advisory Services Department, MITTS Ltd,
demonstrating that the estimated price of this tender was Euro 200,000.  In view of 
this document, the PCAB argued that an explanation was more than justified 
considering that the recommended tenderer’s bid was more than double the estimated 
cost of the tender and almost three times the lowest price quoted.  Needless to say 
that, one would feel that it would only be pertinent for an adequate justification to be 
called for to explain as to how the recommended tender was judged to be the most 
‘economically advantageous’ offer. The PCAB further remarked that if the 
recommended tenderer quoted more than double the estimated price, then, probably, 
there was something wrong with the estimated price, albeit one had to assume that it 
was arrived at by competent officer/s.  

Mr Alessandro confirmed that he was not involved in working out the estimated price 
of this tender and added that that was worked out by Mr Camilleri.  Mr Alessandro 
also remarked that, besides the price, there was also the technical evaluation that had 
to assess the whole package.  

At that stage, Dr Refalo, interjected to remark that the formula used did not reflect 
correctly the price difference between the offers received such that

(i) his client was awarded 750 points for an offer that was below the estimated 
price;

(ii) Transactium Ltd was awarded 532 for its offer that was more than twice 
the estimated price and 

(iii) the highest offer of Euro 668,352, more than three times the estimated 
price, was awarded 334 points

On his part, Dr Henri Mizzi observed that Alert Communications Ltd quoted five 
prices and all of them were below the estimated price, whereas the other four bids 
ranged from Euro 420,000 to Euro 668,000.  

At this point Dr Mizzi asked if it was normal to have this type of variations and Mr 
Alessandro stated that, in most cases, prices tended to be rather within a close range.

Mr Alessandro proceeded to explain his workings stating that he considered …

a. what MITTS was paying for the current service plus the expected growth 

b. the prices provided by the market through this call for tenders and came out 
with the figure of Euro 298,000 as the minimum feasible price. 

Dr Mizzi observed that 
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 Mr Alessandro based his workings in arriving at the minimum feasible 
price of Euro 298,000 on the current contract plus the expected growth

 the current contractor GO quoted the price of about Euro 664,000 for the 
new service 

 that Mr Alessandro advised the Adjudication Board to take as a benchmark 
Euro 298,000 and not the estimated price (Euro200,000) or the price 
quoted by Alert Communications Ltd (average of Euro171,705).

Mr Alessandro stated that he did not analyse the difference in the results where he to 
apply Euro 200,000 and Euro 298,000 as the benchmark.

Dr Refalo stated that the weightings introduced in the formula penalised Alert 
Communications Ltd because the other bidders should have been awarded less points.

Under oath, Ms Claudine Cassar, Managing Director Alert Communications Ltd, gave 
the following evidence:

 bonus points: in the tender document Alert Communications Ltd had indicated in 
writing, over and over again, that it would deliver the goods both for Phase 1 and 
for Phase 2.  In fact, in page 21 Alert Communictaions Ltd clearly indicated its 
commitment to completing the implementation within the timeframe set in Section 
3 of the ITT and, inter alia, in page 22 stated that: 

If awarded the tender, Alert Communications will immediately dedicate the 
necessary resources to provide the PGAPI to MITTS Ltd within the specified 
timeframe

 by indicating ‘yes’ Alert Communications Ltd agreed to what was written down in 
the tender document (SR3 pg 57 of tender document) in the sense that: 

the service provider must commit that it will provide all the functional 
requirements defined in section 5 within the timeframes being defined for phase 
1 and 2.  Apart from that the document also indicated that: service providers 
who are ready to provide some or all of the functional requirements of phase 2 
within the timeframe of phase 1 will be given preference  

 She admitted that although under the heading Phase 1, Alert Communications Ltd 
did not state ‘Yes’ under most of the items termed ‘Requirement’, however, she 
maintained that both Alert Communications Ltd and Transactium Ltd were not 
entitled to bonus points for delivering items that they had to deliver anyway

 PCI certification: she explained that at the briefing held by MITTS Ltd prior to 
the closing date of the tender it was indicated that tenderers that did not have the 
PCI certification could submit their bid provided they make a commitment to 
obtain it by the 23rd May 2008, ie the date of award of the said tender. She 
claimed that Alert Communications had honoured its commitment made during 
that briefing and during the site visit as it obtained full PCI certification on the 
20th May 2008 – that was why she could not have submitted it in March 2008 
when the documents were submitted or when the site visit took place.  She added 
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that when the assessor of Turstware Ltd called at Alert Communications Ltd on 
the 8th and 9th May 2008, respectively, he found the system in order and that they 
were compliant.  However, on being pressed by Dr Ian Vella Galea, legal 
representative of Transactium Ltd, she admitted that Alert Communications Ltd 
did not have the formal acceptance and that the final official certificate had still 
not been received by the appellant Company.  Adding on to her claim, Ms Cassar 
commented that the situation was comparable to that of a student who has passed 
the examination but was awaiting for the official certificate

 Connection with the Banks:  Ms Cassar declared that Alert Communications Ltd 
had been connected with the Bank of Valletta for about 4 years and that it had 
been processing payments of BOV clients for the same period and, in fact, her 
Company was chosen as a joint venture partner with BOV to process payments of 
BOV clients.  In fact, Ms Sciberras of BOV had confirmed to Alert 
Communications Ltd by email dated 21 April 2008 – the subject being 
‘Implementation of direct leased line between BOV and Alert Communications 
Ltd  – that

“BOV does not support direct line communication between the Bank 
and other gateways. However, rest assured that our ACI commerce 
gateway’s security is up to the current security standards (as required 
by Mastercard and Visa)”  

Ms Cassar explained that the connection that Alert Communications Ltd had 
with BOV did not require a direct physical link because her Company was 
connected to BOV through the Internet by two fibres with Go and Vodafone
where one was overhead and another one was underground in case the overhead 
one got damaged. She claimed that it was more secure to use the Internet as was 
the case with BOV than to use the connection with HSBC using a direct 
connection through Melita Cable.  She confirmed that Alert Communications 
Ltd had Internet connection with BOV  for four years and a direct connection 
with HSBC through Melita Cable as from 7th April 2008, or seven weeks before 
the deadline.  She declared that the link Alert Communications Ltd had with 
BOV was according to the tender requirement.  She stated that during the site 
visit she informed the Adjudication Board’s representatives that they had things 
in place and that they were just waiting for the Melita Cable connection. Ms 
Cassar also claimed that the site visit lasted only ten minutes and that the 
Adjudication Board’s representatives did not ask any technical questions but still 
they remarked that Alert Communications Ltd’s technical personnel were not 
technically competent enough.

 The Budget/Estimated Price:  Ms Cassar stated that when she worked out her 
costings she took into account the tender requirements and included a profit 
margin. In this case, she claimed to have included a profit margin of 5%, whereas 
one normally would go to about 50%, and the reason was that Alert 
Communications Ltd considered this tender as strategically important for it to 
penetrate further in this line of business.  She maintained that she committed 
herself to provide the service for the price of Euro198,000 (fixed price offer) and 
that she included a rather slim margin of profit.  On being pressed as to whether 
Alert Communications Ltd’s price reflected the market price, Ms Cassar repeated 
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that (a) that was the price that Alert Communications Ltd would charge for this 
service, (b)she committed herself to it, (c) Alert Communications Ltd was not 
going to make a loss from this contract and (d) in her opinion, the other prices 
quoted were too high.  She remarked that from enquiries made with the Contracts 
Department, she learned that price points were usually awarded proportionately.

 Ms Cassar repeatedly reminded the PCAB that, following the site visit, the 
Adjudication Board penalised Alert Communications Ltd 145 points (vide pages 
34 to 49 the Adjudication Report) and that, according to her, this was no joke 
considering that the total mark was 1900.

Mr Victor Camilleri, under oath, gave the following evidence:

 he confirmed that there was no budget for this tender but a guess estimate because 
when one considered the developments that had taken place in this field, e.g. PCI 
compliance and the like, MITTS Ltd was not in a position to arrive at a budget for 
this service.  Therefore, MITTS Ltd  based its estimate on the current contract 
with GO Ltd – i.e. Lm1,000 per month - and on the cost to upgrade that service to 
become PCI compliant which was an issue that the banks were insisting upon 
given the ever increasing amount of transactions – amount requested by GO Ltd 
for this upgrade was of Lm 80,000.  Mr Camilleri added that the present tender 
was the result of a call for tenders and that the considerable cost of the upgrade 
had induced them to issue a call for tenders to contract this upgraded electronic 
payment gateway service.  The same witness stated that, in his opinion, the 
estimate of Euro 200,000 was low when he considered the offers submitted and 
the work effort required to render this service on the basis of the amount of audits 
and other work involved on the part of MITTS itself.     

Again Mr Sultana took the stand and inter alia:

 declared that the price offered by Alert Communications Ltd was indicative of an 
inferior service;

 stated that the service offered by Transactium Ltd was tried and tested;

 commented that the bonus points were awarded to those tenderers that committed 
themselves to deliver certain requirements in Phase 1 instead of in Phase 2;

 regarding connections with the bank, he stated that the type of links required were 
reflected in the Service Level Agreement (SLA) where guarantees were being 
sought for the quality of the service in terms of uptime.  In fact, in this respect, 
MITTS Ltd requested 99.6% uptime in Phase 1 and 99.9% uptime in Phase 2.  He 
added that connectivity over the Internet, with its physical ADSL modem set-ups, 
might have been adequate for Alert Communications Ltd’s requirements but the 
tender document asked for direct links with banks with firewalls and the like.  He 
added that, when they assessed the whole solution, they were examining if the 
solution would provide the results requested. He stated that in the case of Alert 
Communications Ltd, its representative, Mr Caruana, said during the site visit that 
the software was still under development.  Mr Sultana placed emphasis on the fact 
that this was the software that connected with the banks required to process 
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payments.  According to the same witness, the other software was required at a 
later stage as it necessitated information from MITTS Ltd since it had to connect 
with existing applications.  Similarly, this was also the case with the hardware and 
the links with the banks.  He stated that, if Alert Communications Ltd had the 
software in place, during the site visit the Adjudication Board representatives 
would have asked about the set up regarding minitoring and the system to enable 
them to investigate disputes when these arose.  Yet, since things were not in place 
one could not go into these technical details.  He added that the other tenderers 
showed them these facilities whereas Alert Communications Ltd did not and that 
was the difference that emerged between tenderers following the site visits;

 he remarked that the Adjudication Board had the task of ascertaining that at the 
time of adjudication the service provider was in a position to connect with 20 
merchants and to take on the anticipated substantial increase in workload; 

 when specifically asked to do so by the PCAB, Mr Sultana opined that it was not 
possible for Alert Communications Ltd to settle all the pending issues within the 
two month period between the site visit and the date of award of tender because he 
was aware of the effort that it would take to address the requirements of the 
service level agreement and the monitoring requirements in running a government 
payment gateway;

 he confirmed that, following the site visit, the level of trust and the level of 
reassurance in Alert Communications Ltd diminished and reflected itself in the 
reduction of marks previously awarded according to the documentation submitted.  
The Adjudication Board performed this exercise in respect of all the tenderers, in 
fact, APCO Ltd was close to what MITTS Ltd were after, however, Endeavour 
Ltd was very disappointing and the points deducted after the site visit reflected 
these technical shortcomings.

Mr Martin Camilleri, under oath, then gave the following evidence:

 at the request of Dr Henri Mizzi, Mr Camilleri was asked to explain page 65 
section SR10 under Phase 1 of the tender document, which specified that: 

 SPPGI must be a 24 x 7 service with a minimum guaranteed uptime of 
99.6% on a monthly basis (corresponding to a maximum accepted 
unplanned downtime of 2hrs 52 minutes per month)”, 

and also section SR15 on the same page under Phase 2 which specified that:

 SPPGI must be a 24 x 7 service with a minimum guaranted uptime of 
99.9% on a monthly basis (corresponding to a maximum accepted 
unplanned downtime of 8.76hrs 52 minutes per year / 43.2 minutes per 
month / 10.1 minutes per week). However, the maximum acceptable 
unplanned downtime in any one incident must not exceed 1 hour 26 
minutes per day.

 Mr Camilleri stated that the electronic payment gateway had to be ‘up’, i.e. not 
simply being on but functioning, as continuously as possible, so that payments 
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could be processed in view of the fact that, if this were not the case, if the system 
would be ‘down’, payments would not go through.  In addition, according to the 
same witness, there had to be a monitoring mechanism in place to see when and 
why the system stopped.  SR 10 and SR15 were specifying that for Phase 1 the 
percentage should be 99.6%, which meant that the system was expected to be at a 
total standstill (downtime) for not more than 2hrs 52 minutes per month whereas 
during Phase 2 the downtime should be less as the percentage would be raised to 
99.9%;

 Mr Camilleri went on to explain the difference between having a direct link and 
having a link over the Internet with the banks.  As in the case of Alert 
Communications Ltd, it was acceptable for one to provide a link over the Internet 
but MITTS Ltd knew through experience that it was difficult to maintain a 99.6% 
and 99.9% uptime using an Internet link because the Internet link was not 
dedicated to one’s traffic only but it took on the traffic of other Internet users.  
Also, as regards security, when one uses the Internet to make a transaction then 
one has to use a suitable encryption.  In such circumstances, a direct link is solely 
dedicated to the traffic generated by one’s payment gateway system and, 
therefore, it is also more secure.  He admitted that he was not one of those who 
carried out the site visits, however, he added that from these site visits it resulted 
that Transactium Ltd, APCO and GO had direct links with the banks.  When asked 
if he would have been happy had all bidders had links over the Internet, Mr 
Camilleri stated the in that case either they would have had to settle for that as 
beggars cannot be choosers or else they would have requested bidders to establish 
a direct link.  At this stage, he admitted that, in hindsight, it could have been better 
for the said ‘direct link’ to be specified in the tender document.  

Dr Refalo intervened to state that, in their reasoned letter of objection, his clients 
raised various issues, however, one issue that he wanted to stress upon was the way 
points were awarded by the Adjudication Board with regard to prices as that 
discriminated against Alert Communiocations Ltd.  He agrued that legislation 
stipulated the estimated price and attached certain aspects to it, such as in that case 
when one lodged an objection one had to pay a percentage of the estimated price of 
tender.   

At this point the Chairman, PCAB, informed Alert Communications Ltd that the 
amount deposited in connection with this objection was in excess of requirements 
stipulated in the Public Contracts Regulations as the 1% was based on the price of the 
recommended  tenderer (Euro 420,000) and not on the value of tender (Euro200,000).

Continuing, Dr Refalo argued that:

 once the regulations stipulated the estimated price then, if there was any need for a 
formula, it should have been based on the estimated price of Euro 200,000 and not 
based on a series of variables wherefrom the figure of Euro 298,000 emerged as, 
in his opinion, the latter figure was a subjective one.  He added that had they used 
the Euro 200,000 in the formula then the results would have changed drastically;  

 another thing that worked against Alert Communications Ltd was the fact that the 
Company, having quoted a price below the estimate, was awarded  the maximum 
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points allocated with regard to ‘price’, ie 750, and would have obtained the same 
marks even if its price would have been even lower than Euro 171,705, whereas 
other bidders that quoted above the estimate, say, Euro 350,000 or Euro 400,000, 
would have got about 700 or 650 points.  He added that that meant that the 
variable used changed the points of all the other bidders but those of Alert 
Communications Ltd remained static and, as a consequenece, any advantage that 
Alert Communications Ltd might have had in terms of the price it quoted was 
neutralised.  According to their calculation, had the figure of Euro 200,000 been 
used in the formula instead of Euro 298,000, Alert Communications Ltd would 
have obtained over 800 points adding that this proved that, on the aspect of price 
alone, Alert Communications Ltd would have won the contract.  

 Alert Communications Ltd’s offer was technically compliant, as Transactium 
Ltd’s was, as otherwise it would have been disqualified.  He added that even if 
one bidder was technically slightly better than the other, still Alert 
Communications Ltd was compliant and the price that it committed itself to 
deliver the service was about one third that of the recommended tenderer and, 
therefore, he questioned how one could justify that the other tenderer had the most 
economically advantageous price.  

Following Dr Refalo’s intervention, Dr Henri Mizzi put forward the following 
arguments:

 the point of departure is that the law allowed a considerable amount of discretion 
to the Adjudication Board to carry out its evaluation in all its aspects and, 
therefore, judgment should be left in the hands of those given that responsibilty by 
law.  He referred to a judgment of the European Court dated 23 November 1978 –
Agence Europeene SA v Commission of the European Communities – Case 56/77 
wherein, Dr Mizzi claimed, the European Court clearly stated that unless there 
was a misuse of power or a serious and manifested error of judgment, the 
judgment should be left up to that body so entrusted by law.  In other words, a 
Board of Appeal should not decide in the sense of how it would have decided this 
case given the same circumstances, because there could be two or more reasonable 
decisions, but the Appeal Board’s decision should focus on whether the 
Adjudication Board acted within the parameters of reasonableness.  The Board of 
Appeal might agree or disagree with the decision of the Adjudication Board but 
the question should be whether the Adjudication Board acted in a reasonable 
manner.  Only in cases of misuse of power – and he claimed that there were no 
such allegations in this case – or a serious error of judgment, the Board of Appeal 
is entitled to intervene; otherwise, claimed Dr Mizzi, it should respect the 
discretion given to the competent authorities in carrying out their assessment with 
a view to taking a decision;

 the price:  he agreed that as a matter of principle there should always be a budget 
for goods/services that were being procured, however, as it emerged from the 
evidence given by Mr Victor Camilleri, there were difficulties in arriving at a 
realistic estimate, i.e. one that reflected market prices, for the requested service.  
Mr Camilleri had explained that he was not aware of market prices for this service 
and so he based his estimate on the information he had at the time, that is, (a) the 
present contract value, Lm 12,000 p.a. – one had to keep in mind that the amount 
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of transactions was expected to increase considerably – (b) the amount of 
Lm80,000 requested by the present contractor to upgrade the service to become 
PCI compliant, which estimate works out at about Euro 200,000.   He continued 
that the reaction of the market was such that the offer of Alert Communications 
Ltd, the one based on a fixed amount – as its other bids were based on 
assumptions – was of Euro198,000, that of Trasactium Ltd was Euro 420,000, 
another offer was over Euro 500,000 and the other two offers were almost 
Euro700,000.  Dr Mizzi maintained that this scenario indicated that either the 
tenderers did not clearly understand what kind of service was being requested or 
some of the tenderers were allowing a very wide margin of profit or else there was 
one that applied a very slim profit margin or was even ready to make a loss out of 
this contract. He argued that it would not have been fair were Mr Alessandro to 
base his calculations on the cheapest price – as the Contracts Department normally 
did - because that would have been justified if there wasn’t that wide variance 
between the prices, i.e. in normal circumstances but this was not a normal case.  
Mr Alessandro had to test what the market was indicating with regard to price and 
that exercise was not a subjective one as Alert Communications Ltd was 
suggesting.  Dr Mizzi said that the exercise should perhaps have gone beyond that 
and took into account also that service requested in the tender was of a higher 
level.  He submitted that one should accept that the exercise carried out by Mr 
Alessandro was a reasonable one, i.e.  not necessarily scientifically precise but 
reasonable.  If one were to accept that, then one had to question if the price quoted 
by Alert Communications Ltd was a reasonable one because it was in the interest 
of the contracting authority that the successful tenderer would make a profit out of 
this contract otherwise that might prove problematic later on.  That was being said 
in the light of article 28 (1) of the Public Contacts Regulations which provided for 
this kind of situation as it stated that: 

A contracting authority shall be entitled to reject tenders which appear to be 
abnormally low in relation to the activity to be carried out. 

 Therefore, the regulations catered for such a circumstance where a tender could be 
rejected if it was considered to be very low not necessarily when compared to the 
estimated price - which was problematic to arrive at in this case - but in relation to 
the activity to be carried out.  Once the price quoted by Alert Communications Ltd 
(Euro198,000 fixed) was 66% of the minimum feasible price, which in turn was 
considered low, then the extreme measure that the Adjudication Board could have 
taken was to disqualify that tender.  At this stage, Dr Mizzi submitted that the 
price offered by Alert Communications Ltd should not have been awarded 
maximum marks because maximum points should have been awarded to the 
cheapest price that was realistic and therefore the 750 marks given to Alert 
Communications Ltd were excessive in this case.   Dr Mizzi argued that the PCAB 
should not go into this matter if it would consider the method used by the 
Adjudication Board to be a reasonable one.  He continued that what Ms Cassar 
stated, in the sense that she made a strategic decision to offer a low price because 
she wanted to penetrate this market, could make sense from a business point of 
view, however, that also proved that Mr Alessandro was correct to suspect that 
there was something abnormal in the prices and that that aspect had to be taken 
into account in assessing this part of  the adjudication process because it fell 
within the discretion of the Adjudication Board to spend public funds judiciously 
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while not taking unnecessary risks when dealing with the provision of such an 
important service;

 technical evaluation:  Dr Mizzi remarked that, when considering the technical 
aspect, the PCAB had to decide if the considerations made by the Adjudication 
Board were valid and serious.  He recalled that, following  the site visit, it 
transpired that there was quite a difference between what Alert Communications 
Ltd submitted in the tender documentation, which was considered as highly 
structured, so much so, that high marks were awarded for that, to what the 
assessors found on site which showed that Alert Communications Ltd did not have 
much experience in this field and that this might have had a bearing on the fact 
that Alert Communications Ltd quoted such a low price.  A track record was very 
important in this case and had to be taken into account when adjudicating the 
tender and not go for the cheapest price, which, then again, he claimed to be 
completely out of line with the rest of the prices;

 bonus points:  Dr Mizzi conceded that perhaps the term ‘bonus points’ was not the 
ideal one in the circumstances.  However, he remarked that the Adjudication 
Board awarded these points to those tenderers that committed themselves to 
deliver certain requirements, for which there was a degree of flexibility for 
delivery, in Phase 1 instead of Phase 2.  Alert Communications Ltd committed 
itself in three instances whereas Transactium Ltd committed itself in 22 instances 
and it was within the discretion of the Adjudication Board to prefer the tenderer 
that made such a commitment and to consider what weight to give to such a 
commitment.  He added that, during this hearing, one was not reviewing the 
judgment of the Adjudication Board as such - in fact one might understand that 
Alert Communications Ltd would not agree with the decision - but one was 
ascertaining whether that decision was a just one;

 PCI certification: Dr Mizzi noted that although Alert Communications Ltd stated 
that this certificate was going to be issued, the fact remains that, up to that day, the 
certificate had not been issued.  He remarked that if there were developments with 
regards to software development, links with the banks, PCI compliance and such 
other shortcomings, it was the responsibility and in the interest of Alert 
Communications Ltd to keep the Adjudication Board informed and one should not 
expect the contracting authority to chase the bidder as to whether things had been 
rectified. 

Dr Refalo argued that to prefer tenderer/s for delivering requirements in Phase 1 
instead of Phase 2 did not entitle the Adjudication Board to award points for that but 
to give preference to a tenderer who made that commitment in case other tenderer/s 
got the same number of marks at the end of the adjudication process.  He stated that 
this practice was ultra vires as points were to be awarded only as per schedule.

The appellants’ legal advisor disagreed with the argument that there were difficulties 
to arrive at an estimated price and added that the fact remained that the estimated 
price was set at Euro 200,000 and therefore the tender had to be evaluated against that 
price.  He contended that the fact that the Adjudication Board did not work out its 
calculations on the basis of the estimated price amounted to a serious error of 
judgment. He also disagreed that Alert Communications Ltd’s price was abnormally 
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low so much so that the Adjudication Board did not mention this aspect but instead 
awarded the highest mark possible to Alert Communications Ltd on the basis of price.  

Dr Ian Vella Galea, legal representative of Transactium Ltd, agreed with the 
submissions made by Dr Mizzi and wished to add that MITTS Ltd was not obliged to 
accept the cheapest price but it had to accept the most economically advantageous 
price.  At this stage Dr Vella Galea quoted from regulation 27 (4) of the Public 
Contracts Regulations which stipulated that:

“Where the award is made to the most economically advantageous offer, 
various criteria relating to the subject matter of the contract, including but not 
limited to, price, delivery date, delivery period or period of completion, 
running costs, cost-effectiveness, quality, aesthetic and functional 
characteristics, technical merit, profitability, after-sales service and technical 
assistance shall be taken into consideration.”

He remarked that in Transactium Ltd’s reasoned reply dated 6th May 2008, third para. 
of page 1 they eliminated the price component from the overall points awarded and it 
resulted that with regard to the other criteria Alert Communications Ltd was awarded 
663 points or 58% while Transactium Ltd was awarded 1078.5 points or 94%.  He 
argued that the difference between the solution of  Transactium Ltd and that of Alert 
Communications Ltd was that Transactium Ltd had experience in this sector and its 
solution was tried and tested whereas the latter still had to obtain the PCI certification. 
He maintained that the contracting authority was not obliged to accept the bid by 
Alert Communication Ltd because of the price as that was one of the criteria but not 
the only criterium.

Mr Kenneth Cassar, Managing Director of Transactium Ltd, explained to the PCAB 
that in terms of experience, Transactium Ltd had connections with banks in Malta –
they ran the system of BOV – Europe and the U.S. and that if Transactium Ltd were 
to obtain this tender it would increase its business in terms of the number of 
merchants and transactions by about 10%.  He concluded that that was the level of 
experience and the infrastructure that Transactium Ltd had in this line of business.

At this stage the public hearing was brought to a close and the PCAB proceed with the 
deliberation before reaching its decision.

This Board,

 having noted that the appellants, in terms of their ‘reasoned letter of objection’ 
dated 29.04.2008, and also through their verbal submissions presented during 
the public hearing held on the 25.06.2008, had objected to the decision taken by 
the General Contracts Committee;

 having taken note of all the documentation presented;

 having during the public hearing heard and subsequently, thoroughly deliberated 
upon, all points raised by all witnesses and other interested parties’ 
representatives;
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 having also noted that whilst the appellant Company was still not certified as 
PCI (Payment Card Industry) compliant at the time when this tender was being 
adjudicated upon and even up to date of the hearing, yet it was not disqualified 
for not having this certification and that, notwithstanding, this requirement, 
albeit mandatory, did not have much bearing on the overall result;

 having noted the arguments brought against and the justifications raised in 
favour of the granting of the ‘bonus points’;

 having also taken cognizance of the issues relating to the site visit conducted at 
the bidders’ premises;  

 having taken into consideration the points raised by all parties concerned 
regarding the estimated value of the tender;

 having reflected on the remarks made during the hearing in connection with the 
huge variance between the prices submitted by the bidders in their bid;

 having noted and deliberated upon the validity of the arguments brought about 
by the appellant Company regarding the acceptable profit margin considered in 
the Company’s quoted pricing structure;

 having heard Ms Cassar’s explanation in respect of matters relating to 
connectivity with Banks, as well as, both Mr Sultana’s and Mr Camilleri’s 
counter claim in regard 

reached the following conclusions, namely, the PCAB:

1. agrees that ‘bonus points’ should not have been resorted to by the 
Adjudication Board as these were not contemplated in the Tender Document;

2. acknowledges that with regards to the verification of the attainment of the PCI 
certification, the onus was on the appellant Company to inform the 
Adjudication Board, especially, considering that this was a mandatory 
requirement and that, in any case, the formal certification had not been issued 
even up to the date of the hearing;

3. is generally satisfied with the explanations given by the Adjudication Board 
members with regards to pricing issues, especially, anything related to the 
discussion which ensued during the hearing in connection with a more 
pertinent market price estimate reflecting more existing scenarios and 
additional requirements dictated by a more demanding market;

4. notices that, nowhere during the hearing and in the documentation submitted 
by all parties concerned, has it transpired that the formula used to allot marks 
for the tendered price was in any way, specifically designed for anyone 
participating in this tender since the said formula has been used by MITTS Ltd 
on various occasions in the past.  This Board feels that the Adjudication Board 
has acted within the parameters of reasonableness. Therefore, the PCAB 
should not go into the merits of whether the formula was the most suitable in 
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the circumstances and whether if another formula had been used, this would 
have favoured more the appellant company.  To do so would only have the 
effect of favouring one tenderer over another and would therefore invalidate 
the whole process.

5. feels that, overall, it is quite evident that, at least, at the time of adjudication, 
the appellant Company, albeit in many ways compliant, yet, has generally 
demonstrated a lack of adequate preparedness to provide the contracting 
authority with the requested comfort as compared to the extent of peace of 
mind provided by some of the other bidders, particularly the awarded bidder.

As a consequence of (1) to (5) above this Board finds against the appellant Company. 

Due to the fact that this Board does not consider the appeal lodged by appellants to 
have been frivolous, it recommends that the deposit submitted by the said appellants 
be refunded in its entirety. 

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

25 July 2008
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 131

CT 2667/2007 - MCAST/2007/2003
Tender for Cleaning Services at all MCAST Sites 

This call for tenders was published in the Government Gazette on 30.11.2007.

The closing date for this call for offers was 22.01.2008.

Five (5) different tenderers submitted their offers.

Following the publication of the ‘Notification of Recommended Tenderers’, Gafa 
Safeway Cleaners Ltd filed an objection on 18.04.2008 against the award of the tender 
in caption to MCCS Co Ltd.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 16.07.2008 to discuss this objection.

Present for the hearing were:

Gafa Safeway Cleaners Ltd 
Mr Joe Sammut Accountant
Ms Antoinette Gafa Executive Director 

Evaluation Committee
Mr Paul Busuttil  Chairman
Mr Kevin Bonnici Member
Mr Mario Attard Member

MCCS Co Ltd.
Dr Joseph Arrigo Legal Representative

Department of Contracts
Mr Anthony Cachia Director (Operations) 
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After the Chairman’s brief introduction, Mr Joe Sammut, acting on behalf of Gafa 
Safeway Cleaners Ltd, the appellant Company, was invited to explain the motive 
which led to the appellants’ objection.  

Mr Sammut stated that the motives of the objection had been indicated in his reasoned 
letter of the 21.04.2008. He claimed that the complaints related mainly to ‘experience 
and references’ and to ‘human and capital resources’, alleging that the points allocated 
under these selection criteria were subjective.
  
Furthermore, Mr Sammut claimed that when his client had requested information 
regarding the criteria and the methodology used in awarding points in the course of 
the adjudication process, the information was not made available to them.  He 
explained that all they knew was that the points were awarded as follows: 

 70% of the marks for price
 15% of the marks for ‘experience and references’
 10% of the points for ‘human and capital resources’ at time of submission of 

tender 
   5% of the points were given for green procurement regulations

With regard to ‘human and capital resources’, he pointed out that there was a 
discrepancy between what was stated in the tender document - page 3 under section 
4.2 Technical Offer ‘Quality Management Plan’, viz:

It must also contain details of Capital Human Resources employed at time 
of submission of tender…

and the evaluation grid at Annex V of the tender document where this was referred to 
as:

Resources: Human and Capital at time of submission of Tender

Mr Sammut remarked that, in this case, the Adjudication Board had issued two 
reports, one on the 11.03.2008 and the other on the 7.04. 2008 with the result that the 
second report overturned the first two placings that emerged from the first report.  

The issue of two adjudication reports:  Reacting to the appellants’ claim and in 
reply to a specific question by the PCAB, Mr Paul Busuttil, Chairman of the 
Adjudication Board, explained that they had drawn up two reports because in their 
first evaluation exercise, under the ‘human and capital resources’ selection criteria, 
the Adjudication Board had decided to award points only on human resources because 
none of the tenderers gave any information on capital.  They were of the opinion that, 
in this way, all tenderers were treated on an level playing field.  However, Mr Busuttil 
added that they had to submit a fresh report because the Department of Contracts 
requested the Adjudication Board to award points also on the basis of capital as 
required in the award criteria published in the tender document.

Capital: Mr Busuttil stated that with regard to ‘capital’, none of the tenderers, 
including the appellant Company, submitted any details or sought any clarification 
thereon.  He explained that although there were different types of capital, i.e. share 
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capital, working capital and so on, the Adjudication Board decided to award points on 
the basis of the tenderers’ share capital because this was fixed and because such 
information was obtainable from the Malta Financial Services Authority (MFSA) as it 
was in the public domain.

At this stage, the Chairman PCAB observed that the fact that none of the five 
tenderers requested any clarification in this regard meant that it was either (a) crystal 
clear or else that (b) it was not clear at all and yet the Adjudication Board assumed or 
decided to evaluate on the basis of ‘share capital’; the PCAB’s Chairman queried 
whether any tenderer was penalised by resorting to this exercise.

Mr Busuttil countered that Annex V to the tender document was clear enough, placing 
emphasis on the fact that no one asked for more information with regard to capital.  
Furthermore, Mr Busuttil argued that if one were to consider other types of capital, 
apart from share capital, then one would have had to go into the accounts of the 
companies that submitted tenders.  

The Chairman PCAB asked whether the Adjudication Board considered ‘share 
capital’ with a view to assessing the viability of the tenderers, in which case, he 
argued that ‘working capital’ was another aspect that should have been taken into 
consideration as it was more relevant. He pointed out that there were examples where 
firms with a considerable amount of share capital had to fold because of 
mismanagement and/or poor profitability.

Mr Busuttil explained that the tender document specified the criterion with regard to 
‘capital’. 

Mr Sammut, intervened and remarked that he did not query this aspect prior to the 
closing date of tender because he claimed that, as a professional accountant, he could 
not understand what was meant by ‘details of Human Capital Resources’ in page 3 of 
the tender document.  Also, the appellants’ representative argued that the tender 
document did not specify if it was referring to ‘share capital’, ‘issued’, ‘authorised’ or 
‘paid up share capital’ and so forth.  Furthermore, Mr Sammut claimed that the 
Evaluation Grid did not concern the tenderers as such as it was regarded as a tool to 
be applied by the Adjudication Board.

The Chairman PCAB stated that in ‘management theory’ one comes across the 
technical term ‘human capital resources’.  Moreover, he remarked that one should not 
expect tenderers to watch out for missing commas and that it was up to the contracting 
authority to ensure that the tender document was issued correctly.  He observed that, 
whilst, professionally, he was aware of the difficulties associated with the term 
‘capital’, yet, he added that what troubled him more was an adjudication process that 
took into account the ‘share capital’ but did not take into account also the ‘going 
concern’ aspect because there were companies with sufficient ‘capital’ but with no 
viability.  He opined that the contracting authority should gain little comfort in 
dealing with a company with a lot of capital without assessing its operational 
performance.  
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The Chairman PCAB remarked that 

(i) the question was whether ‘share capital’ was crucial to the adjudication 
process because, in his opinion, the Adjudication Board should have been 
more interested in the ‘going concern’ and the viability of the firm 

and

(ii) it was difficult for him to understand how the Adjudication Board altered 
the first report with the second one on the basis of ‘share capital’.  He 
commented that Mr Busuttil, as a professional accountant, must have felt a 
bit awkward to adjudicate on this criterion. 

PCAB members opined that, in these circumstances, the Adjudication Board should 
have either opted for a reissue of the tender, or else, it should have requested tenderers 
to submit the missing information. 

Mr Busuttil commented that his Board had to adjudicate according to the tender 
document.  He admitted and agreed that if this call for tenders were to be re-issued 
this issue would have to be dealt with in a different manner in the tender document.  
He agreed with the Chairman PCAB that, on its own, the ‘share capital’ was not good 
enough to assess whether a Company was sound and healthy. He added that, given the 
benefit of hindsight, every detail of the adjudication process would be seen under a 
magnifying glass.  

Mr Busuttil drew the attention of those present that this aspect of the adjudication 
process carried only 5% of the points awarded to which the PCAB observed that, in 
this particular case, the 5% was enough to tip the balance and so one had to make sure 
that in future this situation would not arise.

Mr Busuttil explained that the Adjudication Board awarded a point for every 
reference produced by tenderers arguing that in its deliberations the Board had to 
reflect the difference between a tenderer that produced, say, ten references and a 
tenderer that produced, say, fifteeen references.

Mr Sammut pointed out that the tender document did neither specify that one point 
would be given to each reference produced nor did it specify the amount of references 
required or requested.  He expressed disbelief at the approach adopted by the 
Adjudication Board in this respect and even referred to it as an insult to his 
intelligence. 

The general comment of PCAB members in this respect was that it was not reasonable 
to allocate one point for each reference produced irrespective of which entity issued 
the reference and in respect of which job, i.e. whether it was issued by a large 
company in respect of an extensive contract or issued by a small firm for a one-off 
job.  

Mr Busuttil contended that the Adjudication Board tried to act as fair as possible, 
however, he did concede that references were rather subjective and that one could not 
tell what exactly they stood for. He remarked that the points awarded for references 
constituted only 5% of the total.
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The Chairman PCAB observed that, considering that the points awarded to Gafa 
Safeway Cleaners Ltd and MCCS Co Ltd were 92.9 and 91.9 in the first report  and 
92.04 and 96.18 in the second report respectively, the points awarded for ‘capital’ and 
the points awarded for ‘references’ were crucial to the final outcome of this 
adjudication process.  

Mr Sammut remarked that he had to again point out that the second report overturned 
the outcome of the first report adding that, had the tender document indicated that a 
point would be awarded to each reference produced, his client would have presented 
one hundred of such references.

Dr Joseph Arrigo, legal representative of MCCS Co Ltd, the recommended tenderer,
informed the PCAB that his client could not attend the hearing and that he had no 
comments to make.

At this stage the public hearing was brought to a close and the PCAB proceeded with 
the deliberation before reaching its decision.

This Board,

 having noted that the appellants, in terms of their ‘motivated letter of objection’ 
dated 21.04.2008, and also through their verbal submissions presented during 
the public hearing held on the 16.07.2008, had objected to the decision taken by 
the General Contracts Committee;

 having taken note that the Adjudication Board had drawn up two reports;

 having considered the explanation given by Mr Busuttil as to why they had to 
submit a fresh report which was largely attributed to the fact that the 
Department of Contracts had requested the Adjudication Board to award points 
also on the basis of ‘capital’ as required in the award criteria published in the 
tender document;

 having observed that (a) whilst none of the tenderers, including the appellant 
Company, had submitted any form of detail as regards ‘capital’, at the same 
time, the PCAB also observes that (b) the fact that none of the five tenderers 
requested any clarification relating to the real meaning as regards ‘capital’ (i.e. 
whether this was referring to share capital, working capital and so on), meant 
that it was either (1) crystal clear, or else, that (2) it was not clear at all;

 having also noted that the Adjudication Board decided to evaluate these tenders 
on the basis of ‘share capital’ arguing that if one were to consider other types of 
capital, apart from share capital, then one would have had to go into the 
accounts of the companies that submitted tenders;

 having also taken cognizance of the fact that during the hearing, the Chairman 
of the Adjudication Board admitted and agreed with the PCAB’s observation 
that (a) if this call for tenders were to be re-issued this issue would have to be 
dealt with in a different manner in the tender document, and (b) on its own, the 
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‘share capital’ was not good enough to assess whether a Company was sound 
and healthy ;  

 having taken into consideration the fact that, according the Adjudication 
Board’s Chairman, the ‘capital’ issue, deliberated upon during the adjudication 
process, carried only 5% of the points awarded;

 having heard (a) Mr Busuttil how, as part of its deliberation process, the 
Adjudication Board decided to, arbitrarily, award a point for every reference 
produced by tenderers, (b) Mr Sammut point out that the tender document did 
neither specify that one point would be given to each reference produced, nor 
did it specify the amount of references required or requested;

  having also heard Mr Busuttil concede that ‘references’ were rather subjective 
and that one could not tell what exactly they stood for;

 having considered the fact that, according to Mr Busuttil, the points awarded for 
references constituted only 5% of the total;

reached the following conclusions, namely:

1. As regards the use of ‘share capital’ as the only gauge to judge a Company’s 
financial standing, the PCAB feels that the Adjudication Board should have 
considered additional key performance indicators (KPIs) giving a better 
overall picture of a bidding Company’s ‘going concern’;

2. Albeit, during the hearing, the Chairman of the Adjudication Board stated that 
the part concerning the ‘capital’ issue resulted in 5% of the total marks 
allocated, the PCAB contends that, in this particular case, the 5% was enough 
to tip the balance, thus turning out to be highly pivotal;

3. The PCAB cannot but strongly disagree with the way the Adjudication Board 
arbitrarily decided to award one point for each reference produced regardless  
of which entity issued the reference and in respect of which job, i.e. whether it 
was issued by a large Company in respect of an extensive contract or issued by 
a small firm for a one-off job;

4. The PCAB, observes that due to the fact that (a) in the first report, the points 
awarded to Gafa Safeway Cleaners Ltd and MCCS Co Ltd were 92.9 and 91.9 
respectively and (b) in the second report these were 92.04 and 96.18, the 
anomalous and erroneous methodology adopted and metrics used by the 
Adjudication Board ended up being crucial to the final outcome of this 
adjudication process, negatively effecting the appellant Company’s bid.

As a consequence of (1) to (4) above this Board finds in favour of the appellant 
Company.

Furthermore, this Board recommends that this tender be re-issued including a more 
clearly defined tender document which could be unequivocally interpreted by all 
prospective interested participants. 
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Finally, the PCAB recommends that the deposit submitted by the said appellants be 
refunded in its entirety. 

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

1 August 2008
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 132

CT 2188/2006 – Adv. No. 131/2006 – GPS 07.207.T.05.MM
Tender for the Supply of Medical Oxygen to be refilled In Cylinders -
Health Division

This call for tenders was, for a contracted value of € 552,373 (Lm 237,141 equivalent) 
was originally published in the Government Gazette on 18.04.2006.  The closing date 
for this call for offers was 08.06.2006.

A few objections were lodged since the original closing date causing delay in the 
award of this tender.

Two (2) different tenderers had submitted their offers.

Following the publication of the ‘Notification of Recommended Tenderers’, Multigas 
Ltd filed another objection on 31.07.2008 against the award of the tender in caption to 
Poligas Ltd

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 22.08.2008 to discuss this objection.

Present for the hearing were:

Multigas Ltd  
Dr Joseph Caruana Scicluna Legal Representative
Mr Vincent Bartolo Technical Representative
Mr Alister Cachia
Mr L.A. Farrugia

Government Pharmaceutical Services (GPS)
Dr John Cachia Director General Health Care Services

Adjudication Board
M Dowling Chairperson
A Camilleri Pharmacist - Member
J Muscat Senior Engineer - Member
C Muscat Clerk - Member

  
Medicines Authority
Ms Helen Vella Director Pre-Licensing
Mr Mark Cilia Director Inspectorate and Enforcement

Poligas Ltd
Dr George Said Legal Representative
Mr T Polidano
Prof. A Serracino Inglott Consultant
Mr Victor Fenech

Department of Contracts
Mr Francis Attard  Director General (Contracts)
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After the Chairman’s brief introduction, Dr Joseph Caruana Scicluna, representing 
Multigas Ltd, the appellant Company, was invited to explain the motive of the 
objection.  This was followed by interventions by representatives of the Government 
Pharmaceutical Services, the contracting authority, and Poligas Ltd, the recommended 
tenderer, as well as the testimony given by witnesses.

Dr Caruana Scicluna explained that their only objection concerned the fact that 
Poligas Ltd did not meet the conditions stated in the tender document at the closing 
date of receipt of offers since it did not have a marketing authorisation or a 
provisional marketing authorisation.  Moreover, Dr Caruana Scicluna requested 
representatives of the Government Pharmaceutical Services to state whether the 
authorisation number quoted by Poligas Ltd in its submission corresponded to the 
number of a marketing authorisation or to a provisional marketing authorisation.

Dr John Cachia, Director General Health Care Services, informed the PCAB that in 
the absence (due to ill health) of Ms Anne Debattista, Director Government 
Pharmaceutical Services, he was representing the contracting authority in her stead.  
Dr Cachia stated that the Declaration Sheet for Medical Products - A (henceforth 
referred to as Form A) submitted by Messrs Poligas Ltd in connection with the tender 
that had the closing date of 8th June 2006, had para. 3a ‘Market Authorisation Holder 
in the country of licensing’ blank whereas with regard to para. 3b referring to 
‘Marketing Authorisation’ the following information was given: 59-2003 country of 
licensing Italy.  Dr Cachia explained that that was an indication that the product was 
licensed in Italy. However, he pointed out that to distribute such a product in Malta 
one required a market authorisation issued by the Medicines Authority of Malta. 

Dr Cachia remarked that apart from the marketing authorisation, at the closing date 
for the receipt of tenders there was other mandatory information missing in the tender 
documents submitted by Poligas Ltd and Multigas Ltd such that both tenderers could 
have been disqualified.  Dr Cachia reported that with regard to Multigas Ltd (i) Form 
A was not filled in its entirety and (ii) no proof was given that the cylinders and the 
valves were compliant with the pertinent Legal Notice 331/2002.

The Chairman PCAB remarked that a clear distinction had to be made between (i) a 
tenderer not having a mandatory requirement, e.g. not being in possession of a 
marketing authorisation at the given date, and (ii) seeking clarifications on something 
which the tenderer was in possession of at the given date, i.e. asking for explanations 
to render given information more clear.

Dr Cachia remarked that the first paragraph (in italics) of Form A stated that: 

…Where the Tenderer and the Pharmaceutical Wholesale Dealer/Importer are 
the same both Part II and III must be completed.  If this is not completed in ALL 
respects, where applicable, offer will not be considered.

Dr Cachia stated that Part II and III of Form A submitted by Multigas Ltd had been 
left blank and that the filling in of Form A was a mandatory requirement.

Mr Vincent Bartolo, technical representative of Multigas Ltd, quoted from section 9.1 
of the ‘Tender Technical and Special Conditions’:
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A tenderer established in Malta must be duly licensed as a pharmaceutical 
wholesale dealer by the competent authority in Malta.  When the tenderer is not 
established in Malta he must appoint a pharmaceutical wholesale dealer duly 
licensed by the competent authority in Malta in order to act on his behalf to 
import the medicinal product in Malta and to deliver the product to the 
Government Pharmaceutical Services.  In this respect, Part II and Part III of 
Form A are to be duly filled in.

Mr Bartolo argued that this applied to a tenderer who was not established in Malta.  
Mr Bartolo added that if one were to refer to Part II of Form A one would find that 
this had to be filled in by a pharmaceutical wholesale dealer/importer.  He stated that 
Multigas Ltd had a manufacturing authorisation and consequently Multigas Ltd did 
not require a wholesaler’s license.  

At this point, Dr Caruana Scicluna quoted from the email dated 19th August 2008 sent 
by Mr Mark Cilia, Director Inspectorate and Enforcement at the Medicines Authority, 
in reply to a query raised by Multigas Ltd:

The manufacturing authorisation covers also the distribution of those products 
manufactured under the said manufacturing authorisation.  Obviously you will 
still need the marketing authorisation/s for products to be put on the relative 
market/s.

Dr Caruana Scicluna stated that this was a confirmation from the competent authority 
that once you had a manufacturing authorisation you did not need a wholesaler’s 
licence and that was the reason why Part II of Form A was not filled in by Multigas 
Ltd.

With regard to Part III of Form A, Mr Bartolo explained that Multigas Ltd did not fill 
it in because Part III stated, among other things, as follows:  

As a tenderer who is not established in Malta I hereby appoint the 
pharmaceutical dealer/importer …  

and, therefore, Part III was not applicable in the case of Multigas Ltd as it was 
established in Malta.

The Chairman PCAB remarked that, ideally, the contracting authority should have 
carried out things properly from the very beginning and thus the need for this hearing 
would not have arisen.

Dr Cachia said that one had to appreciate that he took over responsibility for this 
sector as from April 2008; however, he had gone through all the paperwork relative to 
this case.

The Chairman PCAB remarked that it was pointless for the contracting authority to 
indicate in the tender forms that certain requirements were mandatory and then allow 
the Adjudication Board to start making allowances for deficiencies on the part of 
tenderers.  The PCAB argued that the way forward should have always been whether 
a tenderer qualified or not because if one were to start making compromises with one 
party then one had to make similar compromises with the other party and then that 
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could lead to further complications.  He added that a fundamental role of the PCAB 
was to ascertain that the tendering process was fair with all parties concerned, which 
meant, that the process had to be in line with the specifications issued by the 
contracting authority.  

Dr Cachia remarked that according to the ruling of the PCAB delivered on 26th June 
2008, the contracting authority was directed to proceed with the adjudication 
according to the facts known at the time and not as things stood at the closing date of 
tender.   He argued that as things were at the closing date of tender, both tenderers 
should have been disqualified.

Dr Caruana Scicluna made it clear that on that occasion the PCAB had ruled that the 
tender issued in 2006 had to be adjudicated and not cancelled.

The Chairman PCAB remarked that in its decision of the 26th June 2008, the PCAB, 
besides showing its dissatisfaction at the manner in which the tendering process was 
handled and that the decision taken by the PCAB in August 2005 had been ignored, 
recommended:

that the contracting authority cancels the call for quotations published in the 
Government Gazette on the 29th May 2008 (as per the addendum to decision on 
Case 127) ; and

that the contracting authority proceeds with the adjudication rather than the 
cancellation of the call for quotations whose closing date was the 8th June 2006.

The Chairman PCAB stated that this meant that one had to adjudicate on the basis of 
the documentation submitted on the closing date of tender, that is, 8th June 2006.  

Dr Cachia referred the PCAB to the adjudication report dated 4th July 2008 wherein 
the Adjudication Board listed the shortcomings on the part of both tenderers, then it 
presented the action taken to rectify those shortcomings and, lastly, submitted the 
award recommendation.  Dr Cachia argued that if the PCAB wished to focus only on 
the shortcomings of the tenderers listed in page 2 of the ‘Adjudication Report’, then 
the solution was for the PCAB to cancel the tender and to issue a fresh call for 
tenders.

The Chairman PCAB reiterated the view that (i) a tenderer either qualified or else it 
did not qualify and (ii) seeking a clarification on something that was submitted or that 
the tenderer possessed at the closing date of tender was one thing whereas the case of 
a tenderer not having had a mandatory requirement at the closing date of tender was 
another issue altogether.  

At this point, Mr Bartolo stated that with regard to Form A having been submitted 
incomplete by Multigas Ltd, a clarification was made on the 7th March 2007 wherein 
Multigas Ltd stated that it did not have to fill in Part II and III of Form A.  However, 
once the contracting authority kept insisting, then Multigas Ltd re-submitted Form A
completely filled in. 

The Chairman PCAB questioned how was it then that in its report dated 4th July 2008 
the Adjudication Board was still referring to Form A as submitted incomplete by 
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Multigas Ltd when this matter had in fact been clarified way back in March 2007.  He 
further asked whether the clarification submitted by Multigas Ltd in this respect was 
satisfactory or not.

At this point the PCAB called the following witnesses to take the stand.  All witnesses 
gave their testimony under oath.

Ms Helen Vella, Director Pre-Licensing at the Medicines Authority, declared that 
according to EU legislation one required a marketing authorisation from the country 
where the product was going to be stored and distributed.  Ms Vella confirmed that 
Poligas Ltd did not have this marketing authorisation at the closing date of the tender.  

Mr Francis Attard, Director General Contracts, in reply to a specific question by Dr 
Cachia stated that the direction issued by the Contracts Department to the Health 
Division was that, in adjudicating this tender, account had to be taken of all the 
clarifications made during the period in question.  He added that the Contracts 
Department did not go into the merits of these clarifications but instructed that such 
clarifications had to be considered. 

Mr Mark Cilia, Director Inspectorate and Enforcement at the Medicines Authority, 
stressed that one should not use abbreviations such as ‘MA’ as that might refer to a 
marketing authorisation or to a manufacturing authorisation.  

On cross-examination by Dr Cachia, Mr Cilia explained that (i) a manufacturing 
authorisation authorised an establishment to manufacture the product and also to 
distribute that product and (ii) a wholesaler’s licence authorised an establishment to 
distribute product/s that it did not produce itself.  Mr Cilia confirmed that a 
manufacturing authorisation was in itself a wholesaler’s licence for the product/s 
manufactured under that authorisation. Mr Cilia confirmed that in June 2006 Multigas 
Ltd had a manufacturing authorisation and, consequently, a wholesaler’s licence for 
the medicinal products that it manufactured.  Mr Cilia confirmed that in this regard he 
had replied to a query by Multigas Ltd by way of email dated 19th August 2008.

Ms Amanda Camilleri, Pharmacist, Government Pharmaceutical Services and 
Adjudication Board Member, in reply to the question by the PCAB as to why Form A
submitted by Multigas Ltd was considered as incomplete, stated that she was aware 
that Multigas Ltd had a manufacturing authorisation and therefore a wholesaler’s 
licence, however, she still requested that Form A be entirely filled in by Multigas Ltd 
for completion purposes only.  She added that completely filled in forms would have 
been useful in case a problem arose in the future and one needed to refer to the 
documentation submitted by tenderers.  Ms Camilleri confirmed that the details 
submitted by Multigas Ltd in its clarification related to the product manufactured by 
Multigas Ltd and not to an imported product.

At this point, the Chairman PCAB remarked that in the adjudication report of the 4th

July 2008 Form A should not have been referred to as being still incomplete because 
following clarifications it was established that at the closing date of tender Multigas 
Ltd in fact possessed a manufacturing authorisation and consequently a wholesaler’s 
licence for the same product and hence the filling in of Part II and III of Form A was 
just a matter of formality for completion purposes only.   At this stage, Ms Camilleri 
further clarified that Part II and III of Form A referred to cases where the tenderer was 
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a pharmaceutical dealer/importer and that no reference was made to the manufacturer 
because the manufacturer assumed also the responsibilities pertaining to a 
wholesaler/importer since a manufacturing authorisation was in itself also a 
wholesaler’s licence as had been explained earlier on.

The Chairman PCAB remarked that with regard to Form A submitted by Multigas Ltd 
it was emerging that it was not a case of incompleteness as such but rather a matter 
that required clarification. 

At this point in time, there was general agreement that on the 8th June 2006, the 
closing date of tender, Poligas Ltd did not possess a marketing authorisation and/or a 
manufacturing authorisation and that it was only on the 14th June 2007 that Poligas 
Ltd obtained the marketing authorisation.  By that time, Poligas Ltd had also obtained 
a manufacturing licence.

With regard to the second shortcoming attributed to Multigas Ltd, namely that of 
proving that the cylinders and the valves complied to LN 331/2002 as requested in 
Clause 3 of the General Conditions for the Supply of Medical Gas, Mr Joseph Muscat, 
Senior Engineer and Technical Member of the Adjudication Board, stated that a 
clarification was sought from Multigas Ltd in this respect and that this clarification 
was in fact submitted.  Mr Muscat explained that they had to request certain 
certificates and declarations from both tenderers with regard to cylinders and valves 
as requested by the Malta Standards Authority and added that these certificates and 
declarations were not originally requested in the tender.  

Mr Bartolo explained that paragraph 2.3 of LN 331/2002 provided that cylinders 
placed on the market before 1st July 2001 shall be outside the scope of these 
regulations.  A Malta Standards Authority letter, dated 5th March 2007, addressed to 
Multigas Ltd on this issue was also referred to.

Mr Muscat explained that on the 14th March 2007 two meetings were held between 
representatives of the Government Pharmaceutical Services (GPS), the Contracts 
Department, the Foundation for Medical Services, the Health Division and the two 
bidders wherein the latter were requested to submit a declaration assuming 
responsibility for compliance with LN 331/2002 (equivalent to the Transportable 
Pressure Equipment Regulations of the EU) and to furnish the requested 
documentation as far as that was possible.  Mr Muscat stated that, following these 
meetings, Multigas Ltd furnished the Department with the requested documentation 
related to the cylinders and the valves that Multigas Ltd had at the closing date of 
tender, confirming in the process that Multigas Ltd did not change the cylinders it had 
at the closing date of tender. 

Mr Victor Fenech, representing Poligas Ltd, during his intervention noted that Part I 
para. 3a of Form A related to ‘Marketing Authorisation Holder in the country of 
licensing’ and that para. 3b related to ‘PM/MA/EU No.’ and asked whether ‘MA’ 
under para. 3b referred to a Manufacturing Authorisation or to a Marketing 
Authorisation. 

Mr Fenech added that, in his opinion, Poligas Ltd was compliant in 2006 because at 
that time Poligas Ltd intended to import the product and that their Italian supplier had 
authorisation from the competent Italian authorities to export and to distribute the 
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product.  At this point, the attention of Mr Fenech was drawn to the fact that it had 
already been established at this hearing that to market a medicinal product in Malta 
one required a marketing authorisation issued by the competent authority in Malta.  
Mr Fenech conceded that at the closing date of tender Poligas Ltd did not have that 
authorisation from the Maltese authorities.

On Dr Cachia’s request, Mr Cilia was called again to explain the difference between a 
marketing authorisation and a wholesaler’s licence.  The witness testified that (i) the 
marketing authorisation related to the product and that it was issued by the country 
where that product was going to be distributed, in this case, Malta, (ii) a wholesaler’s 
licence certified that the holder had all the procedures in place to store and to 
distribute the medicinal product and (iii) a manufacturing authorisation related to an 
establishment being authorised to manufacture a medicinal product and to distribute 
that same product. 

Mr Cilia stated that he could not tell what the ‘MA’ under para 3b specifically 
referred to as that document was not drawn up by the Medicines Authority and that 
was why he stressed in his evidence given earlier that it was imperative for one to 
avoid using abbreviations such as ‘MA’ as this could refer both to a ‘marketing 
authorisation’ as well as a ‘manufacturing authorisation’. 

Prof A. Serracino Inglott, representing Poligas Ltd, explained that the process to 
obtain the authorisations required to manufacture and distribute a medicinal product 
was a lengthy and an expensive one.  Prof Serracino Inglott argued that he had 
advised Poligas Ltd to take the acquisition of the required authorisations as ‘work-in-
progress’ but to obtain them as expeditiously as possible.  He added that he tendered 
this advice because it appeared to him that Poligas Ltd had not been disqualified as 
otherwise the relative official notice would have been issued to that effect.  

The Chairman intervened to clarify that the professional advice of Prof Serracino 
Inglott at this stage had to be seen in the light that, at the closing date of the tender, 
the other tenderer, i.e. Multigas Ltd, was in possession of the tender requirements 
whereas Poligas Ltd did not have the marketing authorisation which was a mandatory 
requirement.  The Chairman emphasised that the PCAB had the responsibility to look 
into the procedural issues of the tendering process under review.

Prof Serracino Inglott observed that this process had been dragging on for almost 
three years and had things taken their proper course one would have arrived at the 
stage of issuing another tender at which time Poligas Ltd would have had everything 
in place. 

Dr George Said, also representing Poligas Ltd, argued that (i) mandatory requirements 
were self-explanatory, (ii) in this case there were shortcomings on the part of both 
tenderers and this issue had to be taken into consideration when deliberating and (iii) 
during the whole process there was a continuous flow of correspondence between 
Poligas Ltd and the contracting authority.

On his part, Dr Caruana Scicluna concluded that during the hearing it resulted that, on 
the closing date of the tender, Poligas Ltd did not have the marketing authorisation, 
which was a mandatory tender requirement, and that the shortcomings attributed to 
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Multigas Ltd in the adjudication report of the 4th July 2008 did not involve the 
omission of mandatory requirements but they only involved clarifications. 

Dr Cachia, representing the contracting authority, stated that he stood by the report 
drawn up by the Adjudication Board on the 4th July 2008 in the sense that it took into 
account all the clarifications made up till then and that he left it up to the PCAB to 
deliberate on this case.

At this stage the public hearing was brought to a close and the PCAB proceeded with 
the deliberation before reaching its decision.

This Board,

 having noted that the appellants, in terms of their ‘motivated letter of objection’ 
dated 05.08.2008, and also through their verbal submissions presented during 
the public hearing held on the 22.08.2008, had objected to the decision taken by 
the General Contracts Committee;

 having taken note of Dr Cachia’s comments in connection with information 
supplied by both bidders relating to Form A, particularly those concerning the 
‘market authorisation’, the ‘manufacturing authorisation’ and the ‘wholesaler’s 
licence’ respectively;

 having observed that seeking a clarification on something that was submitted or 
that the tenderer possessed at the closing date of tender was one thing whereas 
the case of a tenderer not having had a mandatory requirement at the closing 
date of tender was another issue altogether;

 having considered Dr Cachia’s comment relating to the fact that at the closing 
date for the receipt of tenders there was other mandatory information missing in 
the tender documents submitted by both Poligas Ltd and Multigas Ltd such that 
both tenderers could have been disqualified;

 having noted Mr Bartolo’s statements;

 having acknowledged Dr Caruana Scicluna’s argument relating as to the reason 
why Multigas Ltd did not fill Part III of Form A which was fully corroborated 
during the hearing by Mr Bartolo himself;

 having questioned how, in its report dated 4th July 2008, the Adjudication Board 
was still referring to Form A as submitted incomplete by Multigas Ltd when this 
matter had in fact been clarified way back in March 2007;

 having, through Ms Vella’s testimony, established that at the closing date of the 
tender, Poligas Ltd did not have the ‘marketing authorisation’ as required in the 
tender specifications;

 having taken note of the DG Contract Department’s reply given during the 
hearing relating to the fact that the Adjudication Board had to take account of all 
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clarifications made during the period in question, namely, following the original 
closing date of the tender;

 having also taken note of the fact that in June 2006 the appellant Company had a 
‘manufacturing authorisation’ and, consequently, a wholesaler’s licence for the 
medicinal products that it manufactured;

 having heard Ms Camilleri state that she was aware that, at the time of the 
appellant Company’s submission, Multigas Ltd had a ‘manufacturing 
authorisation’ and therefore a wholesaler’s licence and that, despite this, she still 
requested that Form A be entirely filled in by Multigas Ltd for completion 
purposes only;

 having confirmed that on the 8th June 2006, the closing date of the tender in 
question, Poligas Ltd did not possess a ‘marketing authorisation’ and/or a 
‘manufacturing authorisation’ and that it was only on the 14th June 2007 that 
Poligas Ltd obtained the ‘marketing authorisation’, a point which was 
corroborated by Mr Fenech during the hearing;

 having also noted Prof Serracino Inglott’s comments and observations made 
relating to the procedure followed to date in connection with this particular 
tender;

reached the following conclusions, namely:

1. the claims made in the Adjudication Board’s report that the appellant 
Company’s bid was flawed in view of the fact that this had refrained from 
providing mandatory information, was an error of judgement, especially, when 
one takes both Mr Muscat’s as well as Ms Camilleri’s respective testimony 
into consideration; 

2. so much productive time had been wasted, especially when one considers (a) 
the time that the Contracting Authority, the Adjudication Board and the 
Contracts Committee had so far wasted in mishandling the adjudication 
process of this particular tender including omissions of an earlier sentence 
given by this Board relating to a previous appeal lodged in connection with 
this same tender, (b) an immense confusion as regards to what constitutes a 
‘clarification process’ which, unfortunately, following the summoning of 
various witnesses during the said public hearing, it transpired that proper 
common sense was not resorted to resulting in a scenario wherein all that 
could have been clarified within a few days ended up being formally 
acknowledged over two years later, i.e. from closing date of tender which was 
8th June 2006 when a public official claimed that Form A as submitted by 
appellant Company was already acceptable except for a few clarifications 
which, in this Board’s opinion, should have taken a few minutes to sort out 
and not over two years;

3. the PCAB is of the opinion that had all interested parties, namely the 
Contracting Authority, the Adjudication Board and the Contracts Committee 
acted in a more professional manner, (i) the adjudication process would have 
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taken place within a more acceptable time frame, perhaps some couple of 
years ago, which, ultimately, could have avoided the taxpayer so much waste 
of human and financial resources, as well as, (ii) mitigated the costs incurred 
and administrative work which had to be attended to by the bidders in order to 
ensure possible compliance;

4. from the evidence given during the hearing the PCAB is satisfied that, albeit a 
few clarifications may have been required, yet the documentation as presented 
by the appellant Company when submitting their bid way back in June 2006 
was in conformity with tender document specifications.

As a consequence of (1) to (4) above, this Board finds in favour of the appellant 
Company and that the tender be formally awarded to Multigas Ltd.  

However, it being cognisant of the unnecessary delay in awarding this tender and 
considering the fact that the same appellant Company was, during this time, still 
supplying the contracting authority with the said medical oxygen to be refilled in 
cylinders, this Board suggests that the contracting authority would fulfil its 
obligations for the remaining months of the contracted term as if it had awarded the 
tender to the same appellant when it was supposed to do so, over two years ago, and 
for fairness sake, allow other bidders to compete in a fresh call for offers in say, 
twelve to eighteen months from the date of this sentence.   

Finally, the PCAB recommends that the deposit paid by the said appellants when 
lodging this claim be refunded in its entirety. 

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

11 September 2008
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 133

CT/2347/2007 -UM 1224; Advert No 370/2007

Tender for the Procurement of an Integrated University Information 
System for the University of Malta  

This call for tenders was, for a contracted value of € 931,750 (approximately, 
Lm 400,000) was published in the Government Gazette on 23.10.2007.  The closing 
date for this call for offers was 08.12.2007.

Four (4) different tenderers had submitted their offers.

Following the publication of the ‘Notification of Recommended Tenderers’, 
Computime Ltd filed an objection on 04.08.2008 against the decision by the General 
Contracts Committee to disqualify its offer for not being administratively compliant 
and consequently could not qualify for the third stage, namely, the opening of their 
financial proposal.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 10.09.2008 to discuss this objection.

Present for the hearing were:

Computime Ltd
Dr Adrian Mallia Legal Representative
Mr Mark Vassallo

Megabyte Ltd
Dr Mary Grace Busuttil Legal Representative

University of Malta
Dr Chris Soler Legal Representative
Ms Charlotte Attard Chairperson
Mr Mark Debono Member Adjudication Board
Ms Valerie Cordina Member Adjudication Board
Prof Josef Lauri Member Adjudication Board
Dr Saviour Zammit Member Adjudication Board
Mr Sergio Scopazzi Member Adjudication Board
Mr Karm Saliba              Head Procurement Section, University of Malta 

             & Secretary to the Adjudication Board

Department of Contracts
Mr Francis Attard Director General
Mr Melvin Cachia Principal



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2008

201

After the Chairman’s brief introduction, Dr Adrian Mallia, representing Computime 
Ltd, the appellant Company, was invited to explain the motive of the objection.  This 
was followed by interventions by representatives of the University of Malta (the 
contracting authority) and the Department of Contracts.

Dr Mallia explained that the objection raised by his client was quite clear and specific 
in the sense that Comuptime Ltd had received a letter from the Department of 
Contracts informing Computime Ltd that it had been disqualified from the tendering 
process because it failed to provide five reference sites as requested in the tender 
document.  Dr Mallia contended that the tender document did not stipulate that 
tenders would be disqualified on the ground claimed by the Department of Contracts. 
Dr Mallia maintained that, on the contrary, the tender document indicated that the 
submission of the five reference sites was not mandatory.  At this stage Dr Mallia 
quoted from clause 3 (c) iv of the Instructions to Tenderers which specified that:

To provide a schedule containing information on all past/current experience in 
the provision of products and services related to Integrated University 
Information Systems.  A minimum of five reference sites where the proposed 
system is currently in use and the number of students in each establishment 
being serviced should be provided, together with the names of contact persons.  
The University of Malta reserves the right to contact any person from the 
Reference Sites list without seeking prior authorisation from the supplier.

Dr Mallia went on to quote from clause 4 at page 6 of the tender document where it 
was stated that:

Each Technical offer and Financial offer must contain one original, clearly 
marked “Original”, and one copy, marked “Copy”.  Failure to respect the 
requirements in clauses 4.1, 4.2, 4.3, and 8 will result in the rejection of the 
tender.

Dr Mallia argued that while clause 4 made specific reference to the clauses which led 
to the disqualification of offers, no reference was made to clause 3.

The appellants’ legal representative then made reference to the Evaluation Grid of the 
tender document wherein, under the heading ‘Organisation and Methodology’, 10 
points were indicated against criteria ‘Number of previous installations’, which he 
understood referred to the five reference sites at clause 3 (c) v.  Dr Mallia contended 
that his clients’ tender should not have been disqualified for not complying with such 
requirement but should have been evaluated in accordance with the award criteria as 
detailed in the Evaluation Grid and therefore, a worst case scenario would have been 
that Computime Ltd be awarded no points in respect of this requirement.
   
Dr Mallia argued that when one considered what was laid down in clause 3 (c) and in 
clause 4 together with the Evaluation Grid, it appeared reasonable to conclude that in 
this respect the tender document was misleading.  

To questions put forward by the PCAB, Dr Mallia replied that (i) Computime Ltd did 
not seek any clarification on this issue at the time that it was filling in the tender 
document and (ii) Computime Ltd was aware that it was being requested to give five 
reference sites.
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At this point, the Chairman PCAB asked why Computime Ltd did not submit these 
five reference sites knowing that it would certainly lose 10 points and whether that 
omission was due to an oversight.  Dr Mallia replied that as a matter of fact 
Computime Ltd did not have five reference sites, however, the decision/risk to forfeit 
10 points was up to the tenderer. 

Mr Karm Saliba, Head Procurement, at the University of Malta and Secretary to the 
Adjudication Board, stated that under clause 3 (c) of the tender document the 
following wording was used:  The Tender will be required:  To provide a 
background….. To present a statement … and To provide a schedule.. To submit a 
list..etc.  He added that the Administrative Compliance Grid was given to tenderers to 
guide them as to what was being requested in the tender document.    

Mr Saliba confirmed that the five reference sites referred to universities.  He added 
that on the 8th November 2007, the University of Malta organised a clarification 
meeting for tenderers and during that meeting 26 questions were raised and the 
University of Malta had given written answers to all of these questions.  Mr Saliba 
explained that these questions and answers were sent to all those who had procured 
the tender document up to that date and a set of these questions and answers was 
attached to the tender documents that were still available for sale so as to form part of 
the tender document.  Mr Saliba informed the PCAB that the clarification meeting 
took place before the closing date of the tender and that Computime Ltd was 
represented by Mr Vassallo and Mr Cutajar.  None of the questions raised was related 
to the issue under consideration.

In reply to a specific question by the PCAB, Mr Saliba declared that the two tenderers 
that were being recommended to proceed to the successive third stage did in fact 
produce the five reference sites requested. 

On cross examination by the PCAB, Mr Mark Vassallo, also representing Computime 
Ltd., said that his Company was aware that it did not submit the five reference sites 
requested.  However, he claimed that they did not consider that such requirement was 
mandatory because they interpreted the words ‘The Tender will be required’ (in 
clause 3 (c)) in the sense that this was part of the evaluation criteria.  He argued that, 
as a consequence, they should have been penalised 10 points but not disqualified.

Furthermore, Mr Vassallo said that, in his opinion, one did not necessarily have to 
offer an integrated system because one could offer different applications that could be 
integrated together and, in that sense, he considered that Computime Ltd did in fact 
offer a complete system. 

Dr Chris Soler, on behalf of the University of Malta, emphasised that the key words 
used in clause 3 (c) were ‘should be provided’ and ‘will be required’ and not 
something like ‘will be favourably considered’ or ‘preferably’ or ‘it is recommended’ 
and the reason behind the choice of that wording was to indicate that what was being 
required there was necessary and indispensable.  Dr Soler also pointed out that to 
arrive at the Evaluation Grid one had to consider that tenderers had to satisfy certain 
admissibility criteria such as administrative compliance, in the absence of which, that 
tender would not be eligible for further consideration irrespective of the fact that 10 
points would not have been awarded for the shortcoming.
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At this stage the Chairman PCAB observed that at one point the Director General 
(Contracts) had advised the Adjudication Board that the tender submitted by 
Computime Ltd should not be disqualified but it should be considered further along 
with the rest.  The Chairman PCAB remarked that if the offer made by Computime 
Ltd was not administratively compliant, the Adjudication Board should have 
disqualified it at that point in time and it should not have continued with its evaluation 
because it appeared to him that it was useless to evaluate a non compliant offer.  He 
continued by asking the Adjudication Board at what stage did it decide that the offer 
submitted by Computime Ltd was non compliant.

Mr Saliba explained that this tender was issued through the Contracts Department and 
hence the University of Malta, the contracting authority, acted throughout under the 
guidance of the Contracts Department.  He added that the Adjudication Board had 
dropped Computime Ltd’s tender when it was drawing up the administrative 
compliance grid, however, the Contracts Department had advised the Adjudication 
Board to reintegrate the tender submitted by Computime Ltd in the technical 
evaluation process.  

Ms Charlotte Attard, Chairperson of the Adjudication Board, stated that the 
Adjudication Board had been advised by the Contracts Department that since the 
administrative compliance grid had not been published, the Adjudication Board had to 
continue with the evaluation of the offer made by Computime Ltd and that 
consequently, Computime Ltd’s tender was evaluated on the same lines as that of the 
other tenders.  

The Chairman PCAB reiterated his view that it did not make sense to evaluate a 
tender knowing beforehand that it was going to be disqualified. 

Dr Mallia observed that although it was a fact that one could find the administrative 
compliance grid in page 119 of the tender document, however, no reference was made 
to this grid in the said tender document and, therefore, there was no explanation in its 
regard, especially as to whether one would be disqualified for not submitting any of 
the items listed therein, as the contracting authority seemed to imply.

The Chairman PCAB reminded Dr Mallia that the situation he described was common 
to all tenderers.  Moreover, he remarked that there were cases when a tender 
document specified that the non submission of mandatory requirements would lead to 
exclusion and that there were cases where this was not specified as such.  

At this stage Dr Mallia pointed out that the purpose of the hearing was to examine the 
actions taken by the Contracts Department and not the conduct of his client.

Mr Saliba clarified that the administrative compliance grid was an integral part of the 
tender document and in fact it had to be included in the Adjudication Report for 
submission to the Contracts Department as required by regulations.  

At this stage, Mr Francis Attard, Director General (Contracts), was summoned to the 
witness stand, and the Chairman PCAB asked Mr Attard on what grounds did the 
Department of Contracts issue the instructions to the Adjudication Board to 
reintegrate the tender submitted by Computime Ltd in the evaluation process when the 
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Adjudication Board had already indicated that the offer submitted by Computime Ltd 
was found administratively non compliant.   Under oath, Mr Francis Attard stated 
that, as far as he could recall, at the time that the Adjudication Board had requested 
this advice it had not yet been established which tenders were compliant with the 
technical requirements.  Mr Attard explained that a decision to disqualify a tender had 
to be taken following the submission to the Contracts Department of a comprehensive 
report on Package Two, which, he stressed should incorporate both the administrative 
and the technical aspects of the offers received.  He further explained that the 
Contracts Department would first examine the report, then submit it for the 
consideration of the General Contacts Committee and finally publish the decision of 
the General Contracts Committee.   On cross examination, Mr Attard stated that it was 
the opinion/recommendation of the Adjudication Board that the tender of Computime 
Ltd was administratively non compliant, however, for that opinion/recommendation to 
be approved by the Contracts Department the Adjudication Board had to submit a 
comprehensive report incorporating both the administrative and the technical aspects 
for the consideration of the General Contracts Committee. 

The Chairman PCAB once again questioned the logic behind not accepting in the first 
instance the recommendation of the Adjudication Board that the offer submitted by 
Computime Ltd was not administratively compliant once it did not have the required 
five reference sites and then, later on in the process, the same offer was ruled as not 
being compliant for the same reason, with the resultant waste of time and effort and, 
in the course of events, raising the expectations of the tenderer concerned.  And all 
this, remarked the PCAB’s Chairman, despite the fact that the so-called 
“comprehensive report” referred to by the DG Contracts was still never written, let 
alone submitted for consideration.

At the specific request of Dr Mallia, Ms Attard and Mr Saliba were called to the stand 
to confirm under oath the instructions they received from the Contracts Department.  

Mr Saliba declared that the Adjudication Board had indicated that the offer submitted 
by Computime Ltd did not meet all the administrative requirements listed in the 
relative grid and that this, among other things, was communicated to the Department 
of Contracts on the 10th February 2008.  He also confirmed that Ms Charlotte Attard, 
Chairperson of the Adjudication Board, was informed by the Director of Contracts 
that since up to that time the tender had not been awarded, for all intents and 
purposes, Computime Ltd was still a valid tenderer. 

On her part, Ms Attard confirmed that the Department of Contracts had instructed the 
Adjudication Board to reintegrate the tender submitted by Computime Ltd in the 
evaluation process and, to questions put to her by Dr Mallia, she (i) replied that the 
Adjudication Board had issued a questionnaire directly to the reference sites indicated 
by the tenderers and (ii) confirmed that the ‘Number of previous installations’ 
indicated in page 120 of the tender document referred to what was being requested in 
clause 3 (c) v of the same tender document.

Dr Soler argued that when one considered the evaluation exercise itself and how the 
points were awarded, it transpired that much depended on the answers submitted by 
the reference sites in response to the questionnaires forwarded to them by the 
Adjudication Board.   Dr Soler added that, in this regard, it was not even possible to 
calculate, let alone award, any points to Computime Ltd.  Dr Soler added that it was a 
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case of inadmissibility a priori and that there was a tangible incompliance once the 
tenderer did not submit the reference sites requested.  Dr Soler disagreed with the line 
of logic adopted by Dr Mallia because that approach was assuming that there were 
inconsistencies or conflicting provisions in the tender document.  On the contrary, Dr 
Soler contended that it was not the case so much so that clause 3 (c) stated ‘The 
tenderer will be required’ and at para. (iv) of the same clause there was the phrase 
‘should be provided’ which clearly indicated that the requirement was mandatory and 
that to arrive at that conclusion did not take a logical interpretation but a literal 
interpretation.    

In concluding, Dr Mallia maintained that the main argument put forward by his client 
was that the tender document was not clear and that it allowed one to reasonably think 
that the non submission of reference sites would have not in itself led to outright 
disqualification from the tendering process.  In this context, Dr Mallia referred, once 
again, to clauses 3 and 4 and to the fact that the issue of reference sites was going to 
be taken into consideration upon completion of the technical evaluation and in 
accordance with the award criteria and the weighting detailed in the Evaluation Grid.  
Dr Mallia reiterated that in the worst case scenario the non submission of the 
reference sites should have resulted in the non award of the 10 points allocated for 
that purpose and not to the outright elimination from the tendering process.  Dr Mallia 
remarked that before that hearing, Computime Ltd was not aware of the 
recommendation by the Department of Contracts to reintegrate the offer of 
Computime Ltd in the tendering process, which recommendation Dr Mallia 
interpreted as a sign that even the Department of Contracts did not consider it 
sufficient ground for the disqualification of Computime Ltd’s offer.  
     
At this stage the public hearing was brought to a close and the PCAB proceeded with 
the deliberation before reaching its decision.

This Board,

 having noted that the appellants, in terms of their ‘motivated letter of objection’ 
dated 04.08.2008, and also through their verbal submissions presented during 
the public hearing held on the 10.09.2008, had objected to the decision taken by 
the General Contracts Committee;

 having observed that Computime Ltd did not submit the five reference sites as 
requested by the tender docuemnt knowing that it would certainly lose 10 points 
during the evaluation process;

 having considered the fact that, as it transpired during the hearing, Dr Mallia 
stated that Computime Ltd did not have five reference sites and that the 
decision/risk to forfeit 10 points was up to the tenderer;

 having taken note of Dr Soler’s remarks regarding the key words used in clause 
3 (c);

 having taken note of both Mr Saliba’s and Ms Attard’s testimony, especially 
regarding the fact that they were instructed by DG Contracts to reintegrate 
Computime Ltd’s tender;
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 having also taken note of the fact that Dr Mallia claimed that the tender 
document was not clear and that it allowed one to reasonably think that the non 
submission of reference sites would have not in itself led to outright 
disqualification from the tendering process,

reached the following conclusions, namely:

1. Having established that the offer made by Computime Ltd was not 
administratively compliant, the DG Contracts should not have advised the 
Adjudication Board not to disqualify the said tenderer and that the same 
Adjudication board should not have continued with the evaluation of the 
tenderer’s offer 

2. Further to (1) above, the PCAB maintains that it cannot accept the logic 
adopted by the DG Contracts and the Adjudication Board wherein, albeit 
highly aware of the fact that Computime Ltd was not administratively 
compliant as it did not have the required five reference sites, yet it proceeded 
with the evaluation process to reach the same conclusion which it had reached 
‘a priori’ with the resultant waste of time and effort, raising the expectations of 
the tenderer concerned in the meantime.  This line of reasoning tends to 
become more anomalous when the PCAB observes that the need for the so-
called ‘comprehensive report’ (referred to by the DG Contracts during the 
hearing) seemed to be so pivotal to the evaluation process at a point in time 
wherein the DG Contracts felt that its submission was a ‘sine qua non’, 
necessitating a reintegration of the appellant Company’s bid, yet, the same  
mandatory need for this same ‘comprehensive report’ became a triviality by 
the time the adjudication process had come to its final stages.  This leads the 
PCAB to wonder why was such a ‘comprehensive report’ considered so 
important in the first place resulting in a flawed bid not being disqualified 
immediately

3. Following points raised and evidence given during the hearing, the PCAB 
does not concur with Dr Mallia’s assertions regarding the fact that the (a) 
tender document was not clear, and (b) DG Contracts had instructed the 
Adjudication Board to reintegrate Computime Ltd’s bid was to be interpreted 
as a sign that even the Department of Contracts did not consider it sufficient 
ground for the disqualification of Computime Ltd’s offer

4. The PCAB maintains that it considers it to be highly illogical for one to 
contemplate that a mandatory requirement is not adhered to despite the fact 
that a participating tenderer knows ‘a priori’ that 10% of the marks attributable 
to such a condition’s fulfilment would be forfeited once such a condition is not 
entertained.  The fact that, during the hearing, it transpired that the appellant 
Company did not have the mandatory five reference sites, renders this appeal 
frivolous in spirit and substance

As a consequence of (1) to (4) above, this Board finds against the appellant Company.  
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In view of the above and in terms of the Public Contracts Regulations, 2005, this 
Board recommends that the deposit submitted by the appellants should not be 
refunded. 

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

22 September 2008
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 134

CT 2253/07 – Adv No 308/07 – GPS 68333 T O7 BM

Tender for the Supply of Chemistry Reagents with Equipment on Loan

This call for tenders was, for a contracted value of € 1,682,113 (approximately, 
Lm 722,131) was published in the Government Gazette on 28.07.2007.  The closing 
date for this call covering a period of 36 months for offers was 13.11.2007.

Four (4) different tenderers had submitted their offers.

Following formal notification sent to Olympus Italia Srl referring the latter to the
decision taken by the General Contracts Committee to disqualify the said Company’s 
offer for the supply of ‘Chemistry Reagents with Equipment on Loan’ since it was 
considered as not being administratively compliant and, as a consequence, it could not 
qualify for the third stage, namely, the opening of their financial proposal, the same 
Company filed an objection against such decision.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 22.10.2008 to discuss this objection.

Present for the hearing were:

Olympus Italia Srl
Dr Lorna Mifsud Cachia Legal Adviser
Dr Josette Attard Legal Adviser
Mr Francesco Moretti Olympus Italia Srl Representative
Mr Edwin Busuttil  Managing Director, E.J. Busuttil Ltd

Government Pharmaceutical Services
Ms Anna Debattista Director

Government Pharmaceutical Services (Adjudication Board)
Ms M Dowling Chairperson
Dr Gerald Buhagiar Consultant in charge
C Calamatta Technical Specifier
C Buttigieg Member

Vivian Corp. Ltd
Ms Joanne Cremona

Contracts Department
   Mr Francis Attard Director General            
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After the Chairman’s brief introduction, Dr Lorna Mifsud Cachia, representing 
Olympus Italia Srl, was invited to explain the motive of the objection.

At the request of Dr Mifsud Cachia the hearing took place in English so that Mr 
Francesco Moretti, representative of Olympus Italia Srl, would be able to follow the 
proceedings.

Dr Mifsud Cachia started by requesting to know the precise reasons why the tender 
submitted by Olympus Italia Srl had been rejected because, in its letter dated 3rd

September 2008, the only reason given by the Contracts Department for the rejection 
of the tender was that:

‘However, your tender is not among the selected ones since it has been 
adjudicated as technically non-compliant.’

Dr Mifsud Cachia made reference also to a letter dated 22nd September 2008 wherein 
the Department of Contracts had made it clear to Olympus Italia Srl that its appeal had 
to be sufficiently motivated. At that point she quoted para. 3 and 4 from the said 
letter:

In view of the foregoing, a detailed formal letter is expected to reach the 
Department of Contracts within 3 days from receipt of this notification.  

Failure to submit such Reasoned Letter of Objection may lead to automatic 
disqualification of your appeal.

The appellant Company’s legal representative sustained that, in order to be able to 
formulate better its appeal, it was imperative for Olympus Italia Srl to know the 
reasons behind that decision.

Dr Mifsud Cachia then referred to the Contracts Department’s letter, dated 9th

September 2008, which had attached to it an extract from the Board’s Adjudication 
Report concerning the disqualification of her client’s offer, which, among other things 
stated that: 

Reply to clarifications as per Red 42c was not satisfactory.

She argued that if there were any internal documents containing the reasons why the 
tender was deemed technically non-compliant, such documents should have been 
forwarded to her client so as the latter would have been in a better position to prepare 
a proper appeal.  At this point she cited one of the rules of natural justice: audi 
alteram partem, namely ‘let the other side be heard’.

Dr Mifsud Cachia maintained that the clarifications requested by the Contracts 
Department on 12th May 2008 had been exhaustively answered by her client on the 
27th May 2008 and, as a consequence, the question that remained regarded the reasons 
why the tender by Olympus Italia Srl had been adjudicated as technically non-
compliant.  

The Chairman PCAB remarked that when one referred to an internal document, then 
that document had to be made available to the other party.
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Ms Anne Debattista, Director GPS, intervened to state that, as a matter of 
clarification, it was pertinent to draw the attention of those present to the fact that it 
was the Contracts Department that corresponded with the appellant Company and, 
therefore, any clarification as to why certain papers were not referred to Olympus 
Italia Srl had to be directed to members representing the said Department.  

Moreover, Ms Debattista informed the PCAB that four offers were received in 
response to this call for tenders and that Dr Gerald Buhagiar, consultant, was going to 
explain in detail which aspects of the appellant Company’s offer were deemed to be 
non-compliant with the published tender conditions.

Dr Buhagiar, consultant in charge of the Biochemistry Section at Mater Dei Hospital, 
explained that in this tender there were listed a number of analytes, all of which had to 
be provided.  Moreover, in conformity with biochemical practice, one required 
controls so that one could verify that the results that one produced were analytically 
correct and meaningful to the patient.   Dr Buhagiar submitted that one of the items on 
that list as originally supplied by appellant Company, referred to ammonia.  Dr 
Buhagiar stated that, inter alia, no quality control was being offered and, worse still, 
there was no calibrator.  

The Head of the Biochemistry Section at Mater Dei Hospital stressed that the 
Contracting Authority’s main priority was that the instrumentation provided would 
produce results that would be meaningful to the patient.  However, without calibrators 
and without proper control material, he saw no way how one could produce a 
meaningful ammonia result.  This requirement was a must on the list of the 
department’s requirements and when the Adjudication Board asked for a clarification 
as to what the multi-parametric calibrators and control materials consisted of, again, 
the ammonia was not listed and, as a result, it was felt that the appellant Company’s 
offer could not be accepted.  

Dr Buhagiar conceded that in all fairness, they could have written to the tenderer once 
again to seek further clarifications but he said that one had to appreciate that this 
tendering process had already taken about two years and that the department was 
running on an extended contract which was not going to be extended further by the 
Ministry of Finance.  Besides, continued Dr Buhagiar, apart from the delays in 
publishing and so forth, there was also the migration from St. Luke’s Hospital to 
Mater Dei Hospital. Therefore, the department was running on borrowed time and it 
did not have either the time, or the luxury, to write again, particularly, in light of the 
fact that there were other bidders that, ab initio, met all the contractual requirements.  

Dr Buhagiar indicated that there were other shortcomings, like the water storage, but 
the ammonia was the most serious shortcoming.  In the light of all this, the department 
decided to reject the offer by Olympus Italia Srl.

The Chairman of the PCAB asked how much did the time element influence their 
adjudication, namely, had the tender not been overdue and had the migration to Mater 
Dei Hospital not been an issue, would the Adjudication Board have taken the time to 
seek further clarifications.
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Dr Buhagiar replied that time had always proved to be an issue, not just in this tender 
but in every other tender that he had adjudicated.  He added that the three package 
procedure and other aspects of the system had rendered the process a complex one 
such that not even two years seemed to be enough.  Therefore, the element of time 
had become crucial and if there were satisfactory replies from other tenderers then he 
would have been happy to move on. Dr Buhagiar reiterated that the Ministry of 
Finance had, repeatedly, informed them that they were not prepared to grant the 
Contracting Authority another extension to the current contract and that meant that no 
tests, such as kidney or cholesterol tests could be carried out which, in turn, implies 
that the hospital could, effectively, be forced to close down.   

The Chairman, PCAB appreciated the concern expressed by Dr Buhagiar but, on the 
other hand, he opined that the PCAB’s primary concern was that any tendering 
process had to be fair and transparent to all tenderers and that a tenderer could not be 
penalised because of deficiencies in the system.  At this stage the PCAB’s Chairman 
placed major emphasis on the fact that, regardless, under no circumstance whatsoever, 
no tendering process should take two years to follow its bureaucratic ‘iter’.         

Dr Buhagiar stated that, had they had the time, they would have sought further 
clarifications from Olympus Italia Srl but, in this case, time did not permit that.  He 
added that, in this case, there were four tenderers, some of whom offered more than 
one option.  Also, Dr Buhagiar remarked, two tenderers, i.e. Olympus Italia Srl and 
Cherubino Ltd, were dropped, whereas V. J. Salamone Mark Ltd and Vivian Corp. 
Ltd met the requirements and, consequently, were recommended to proceed to the 
third stage.  

Dr Mifsud Cachia observed that in spite of the fact that the Contracting Authority was 
always in a race against time, yet her client could not suffer the consequences of that.  
Moreover, the appellant Company’s legal representative contended that her client had 
already replied to the technical clarifications and that was why she was asking for the 
reasons that led to her client’s offer being deemed non-compliant so that she would be 
in a position to rebut their decision.  She added that her client should have been given 
the opportunity and the time to answer to the points that were being raised by Dr 
Buhagiar. 

Dr Buhagiar argued that the appellant Company’s representatives were sidetracking 
the main issue in the sense that the ammonia issue was a mandatory requirement and, 
therefore, it should have been there without the need to ask for clarifications.  The full 
list requested was not met because the ammonia was missing.  

To questions put by the PCAB, Dr Mifsud Cachia remarked that if Dr Buhagiar was 
making reference to para. 15.9 of the tender specifications, then the answers were 
provided as per points 2 and 3.  Dr Mifsud Cachia maintained that no specific 
clarification was sought about ammonia and that the mandatory requirements were 
addressed in the original submission.  

At this stage the PCAB stressed the need for one to establish whether all the 
mandatory requirements at Section 15.6 of the tender document were met or not.

Dr Mifsud Cachia replied in the affirmative.  
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Dr Buhagiar remarked that section 15.6 referred to a list of mandatory items, of 
which, ammonia was one of them.  He added that when the Adjudication Board 
looked at the technical data sheet submitted by Olympus Italia Srl they noted a section 
titled Additional Equipment Required but Not Provided and that included ammonia 
standard(s) and normal and abnormal assayed control material.  Dr Buhagiar 
continued that the indication was that some of the items listed in section 15.6, such as 
calibrators, ammonia standards and the control sera, were not going to be provided. 
He added that the documentation they were supplied with did not tally and so, by way 
of clarification, they asked a general question to see what they were going to be 
provided with.  Dr Buhagiar remarked that, when they examined the reply given by 
the appellant Company, no mention was made of both the ammonia calibrators, as 
well as, the control materials and so they considered that the offer was not up to the 
standards required.  

Dr Mifsud Cachia rebutted that the list of items requested in section 15.6 was 
answered in the sense that all the material that was being requested in the tender was 
going to be provided.  With regard to what was requested, i.e., ‘tenderer is required to 
confirm that any shortfall of items will be supplied at no extra cost’, Dr Mifsud 
Cachia maintained that Olympus Italia Srl answered that in para. 3 of its reply to the 
clarifications sought by stating that, any shortfall of items due to calculation errors by 
Olympus Italia will be provided at no additional cost.  Dr Mifsud Cachia said that her 
client gave a general reply to a general question.

At that stage, Dr Mifsud Cachia quoted the proviso to regulation 82 (2) of the Public 
Contracts Regulations which stated that: 

…any contracting authority shall have the right to seek clarifications on 
points of a technical nature to enable a proper evaluation of any tender, 
which, however, would at that stage have already been declared to be 
basically compliant.

Dr Mifsud Cachia contended that if the tender submitted by her client was found to 
violate any of the mandatory requirements then no clarifications should have been 
sought in the first place and that it, therefore, followed that, once there was a request 
for clarifications, then the tender submitted by her client was basically compliant.  Dr 
Mifsud Cachia remarked that, if in its request for clarifications, the Contracting 
Authority had made a specific reference to ammonia, then her client would have had 
no problem to submit a specific answer in that respect.  

Mr Francesco Moretti, representing Olympus Italia Srl, stated that (a) section 15.9 of 
the tender document provided that controls and calibrators had to be provided free of 
charge and (b) the Company he represented had answered that it would be providing 
them free of charge.  He added that had, on the 12th May 2008, the Contracting 
Authority inserted a specific clarification about ammonia, then his company would 
have found no problem to answer it. Mr Moretti explained that some companies 
supplied these items as stand alone but his company supplied them together.  

Dr Buhagiar replied that the supplier submitted a technical data document where it 
was clearly indicated that additional equipment required, such as calibrators and 
control materials, was not being provided.  He said that he was rather surprised that a 
prestigious company like Olympus Italia Srl did not meet what was standard practice 
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because one could not use a kit without a calibrator to verify if results were correct or 
not.  

Dr Mifsud Cachia again invoked the provisions of Reg. 82 (2) of the Public Contracts 
Regulations with regard to mandatory requirements. Moreover, she agreed that there 
was a conflict between what was submitted in the tender documentation in respect of 
section 15.9 and what was indicated in the technical data sheet with regard to 
ammonia.  On the other hand, she wondered why no clarification had been sought on 
that point when clarifications were sought on other aspects.  Dr Mifsud Cachia argued 
that the tender was not in breach of mandatory requirements otherwise no 
clarifications would have been sought.  She contended that it would be unjust to stick 
to what the technical data sheet was indicating while ignoring what was stated in the 
other tender documentation.  

Ms Debattista intervened to clarify that, albeit it was the Department of Health that 
published the specifications and the conditions of the tender, yet, it was then the 
responsibility of prospective tenderers to ensure that they satisfy the requirements set 
by the Department.  

The Department of Health’s Director added that in spite of the fact that it is just for 
one to expect that things should be clear a priori, yet, when the Department’s 
technical people went through these complicated documents they concluded that 
things were not clear and so they sought clarifications and they did that in good faith.  
She concluded that it was not the role of the Department to do the work expected of 
the tenderer and it should not be said that no clarifications should have been sought.  

Dr Buhagiar observed that the other tenderers provided the evaluators with clear 
documentation and this unlike in the case of the appellant Company where such 
documentation was not clear.  As an example Dr Buhagiar drew the attention of all 
those present about the analytes which were covered by the multi-parametric 
calibrators and the control serum and urine control materials and for which 
clarifications were sought from the tenderer.  

Dr Mifsud Cachia clarified that she did not mean that clarifications should never have 
been sought but what she meant was that, according to law, once clarifications were 
sought, the argument that the tender was in breach of mandatory requirements did not 
hold water.  Besides, Dr Mifsud Cachia contended that, if a conflict in the 
documentation was noted, it should have been easy to include it along with the other 
clarifications that were sought by the Department.  The appellants’ legal 
representative added that that was her client’s position from a legal point of view.  Dr 
Mifsud Cachia remarked that her client’s submissions at the hearing were not 
technically complete since her client came to the hearing without knowing the 
technical reasons why the tender had been rejected.   

Ms Debattista observed that the appellant Company seemed to imply that the 
Department should have read all the documentation and then, somehow, conclude that 
the technical data sheet should not have been submitted with the tender.  Ms 
Debattista remarked that the Adjudication Board had to conclude whether the 
appellant Company’s offer was clear or not when, in the first place, all the offers 
should be as clear as crystal.  
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Dr Mifsud Cachia reiterated her stand that if the Department felt that it should reject 
her client’s tender on that point then it should have sought a specific clarification on 
it.  

The Chairman, PCAB observed that for the sake of fairness and transparency one had 
to give the tenderer specific reason/s why his or her tender had been rejected.  He 
added that, on the other hand, giving generic answers was likewise not commendable.  

Dr Buhagiar informed the PCAB that whilst the issue concerning ammonia was the 
most serious one to be deliberated upon, yet, there were others issues such as the one 
relating to the water storage.  He explained that these analysers, like all others, 
necessitated a huge amount of water consumption and that the water had to be highly 
refined.  Dr Buhagiar explained that the production of highly refined water involved a 
process and so storage for a week’s supply was deemed necessary.  He added that the 
appellants made no reference to water storage facilities and when asked to clarify that 
point the appellant Company’s reply was not according to specifications. Dr Buhagiar 
remarked that, in their work, having no water was like having no electricity.  

Dr Buhagiar explained that tap water was passed through a reverse osmosis system, 
which was provided by Mater Dei Hospital on site.  However, such water was still not 
good enough in terms of quality and so it had to go through filters and deionisers.  He 
continued that the appellant Company appeared to be offering one deioniser column 
and one cartridge whereas the Company had to provide one of each of the four 
instruments.  Moreover, Olympus Italia Srl made no reference to water storage.  Dr 
Buhagiar stated that the tenderer eventually clarified in a satisfactory way that a 
deioniser column and a cartridge for each instrument would be provided but gave no 
details of the water consumption of the instruments and about the water storage 
facilities for reverse osmosis water. He added that, again, they felt that this did not 
meet their requirements.  Dr Buhagiar also confirmed that this was part of the tender 
specifications.  

Mr Moretti, representing appellants, agreed that water was mandatory in such cases 
and added that the equipment was going to be supplied with a deioniser complete with 
all the consumable filters for the period of the tender which was to run for 3 years.  
Mr Moretti noted that it was at a later stage that they were asked about water storage.  
Furthermore, his Company, continued Mr Moretti, agreed to provide for that too even 
if a week’s supply was considered to be on the high side.

Dr Buhagiar remarked that in its reply Olympus Italia Srl said that it would provide a 
storage container for raw water at no extra cost.  He added that raw water meant tap 
water but they required storage for refined water and at that point he quoted the 
clarification requested:  

Can tenderer specify that water storage facilities for reverse osmosis water 
are to be provided and that he will provide facilities for 1 week’s storage of 
water at no extra cost…

Dr Buhagiar said that it was made very clear that what they asked for was storage of 
refined water and not of water that still had to be refined.  
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To a question put forward by the PCAB, Dr Buhagiar replied that in the tender 
document they asked for adequate storage but in the clarification they asked for one 
week storage in order to explain what was meant by ‘adequate’.  He confirmed that 
this clarification was sought from all the tenderers and all of them complied except for 
the appellant Company.  

Mr Moretti explained that wherever they supplied this equipment they connected the 
tap water to the deioniser and so he could not understand why they had to supply 
storage for pure water which then still had to be deionised.   

Dr Buhagiar explained that when they issue tender specifications those were intended 
for suppliers in general and not for someone in particular.  He added that considering 
the fact that different instrumentations have different requirements they needed high 
quality water.  Dr Buhagiar knew through experience that when one used a deioniser 
column that connected directly to tap water then the chances were that one would 
have a high consumption of deioniser columns and that would actually slow down the 
laboratory because one had to change the deioniser and the plumbing after which one 
had to let things settle with the consequence that the particular instrument would have 
to remain idle for a while.  As a consequence, Dr Buhagiar said that they preferred to 
run high quality water through the deioniser column because in that way one would 
hardly ever have to change the deioniser and, thus, all the instruments would remain 
functional.  Dr Buhagiar said that he could appreciate that others might work in a 
different way but, over time, they have found this method very useful and have 
applied these criteria with all prospective suppliers.  Dr Buhagiar argued that the fact 
that the tenderer did not understand exactly why the Department wanted to work in 
that manner did not justify the decision by the tenderer not to supply what was 
requested of him.  

On cross examination, Dr Buhagiar explained that they requested water storage in 
section 18 of the tender document and that the question was not that the tenderer did 
not indicate the means to produce high quality water but the issue was that the 
tenderer did not provide water storage facilities and when asked to clarify that point 
the tenderer provided a storage container for raw water. 

Dr Mifsud Cachia commented that her client was going to provide a storage container 
for raw water at no extra cost and that was an adequate answer because the equipment 
offered did not require what was being requested.  She then made reference to some 
of the wording used in clause 18 which read: 

In case the offered equipment and methodologies require the use of high 
quality RO and/or deionised water for the running of the system, tenderer must 
provide all the quality water requirements to ensure continuous functionality 
of the four offered instruments.  

The appellant Company’s lawyer maintained that the key point was that what was 
being offered by her client ensured the continuous functionality of the offered 
instruments.   

The Chairman, PCAB remarked that the tender referred to high quality water and not 
to raw water.  The Chairman asked for a clarification as to whether water storage 
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facilities were still required given the type of equipment offered by the appellant 
Company. 

Dr Buhagiar explained that the water supply was critically important and that was 
why they requested storage facilities equivalent to a week’s supply of high quality 
water because when something breaks down and, for example, a mechanical part is 
not available locally, the chances were that perhaps not even one week would be 
sufficient.  Yet, Dr Buhagiar stated that the Department was trying to be reasonable 
when requesting, at least, a week’s storage (supply).   

Dr Mifsud Cachia contended that the Department did not indicate that water storage 
was critically important but that the key requirement in the tender was to provide all 
the quality requirements to ensure continuous functionality of the four instruments 
offered.  Dr Mifsud Cachia then noticed that water storage was mentioned as an 
‘either/or’ option in section 18 of the tender conditions and quoted:  

either (a) supply all such high quality water requirements to all four analysers 
including adequate storage and plumbing facilities for the duration of the 
tender,

or else, (b) supply, maintain and service the required RO and/or deioniser 
equipment that provides all the quality water requirements for the duration of 
the contract.

The PCAB noted also that option (a) in section 18 stipulated including adequate 
storage whereas option (b) did not indicate storage and asked if that meant that option 
(b) did not necessitate adequate storage facilities.  The PCAB remarked that if water 
storage was required in both cases then it should have been stipulated in both 
instances otherwise, as it was presented, it was left open to different interpretations.

Dr Buhagiar explained that if the government supply of water was interrupted or a 
piece of equipment broke down then water storage was required to maintain a 
continuous supply of refined water.  Dr Buhagiar remarked that option (a) actually 
referred to the case where a supplier would bring in a bowser of high quality water 
which was produced on a different site to fill the storage tank at the laboratory, 
whereas,  option (b) referred to a situation where the supplier produced high quality 
water on site. Dr Bugahiar further explained that if there were any misunderstandings 
in this regard these were addressed in the clarification sought by the Department 
where tenderer was asked to specify the provision of an adequate water supply of 
appropriate quality.  Dr Buhagiar stated that the appellant Company replied that a 
storage container would be provided for raw water.  Asked by the PCAB to do so, Dr 
Buhagiar could not confirm whether a storage tank for raw water was adequate to 
store refined water because that depended on the quality of the tank otherwise there 
would be the possibility that the refined water could get contaminated.

Dr Mifsud Cachia insisted that the information given by her client with regard to 
water storage was compliant.  

At this stage, the Olympus Italia Srl’s legal representative pointed out the importance 
of (i) applying the law with regard to the fact that clarifications had been sought from 
her client, (ii) considering the explanations furnished by her client to those 
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clarifications, and (iii) considering the manner in which her client was informed about 
the rejection of the tender.  Dr Mifsud Cachia concluded that on the basis of all the 
arguments that had been presented at the hearing it emerged that Olympus Italia Srl 
had provided enough information to enable it to participate in the next stage of the 
tendering process, namely, the opening of the third envelope.  

When asked by the PCAB, Government Pharmaceutical Services (PGS) had no 
further remarks to submit.

At this stage the public hearing was brought to a close and the PCAB proceeded with 
the deliberation before reaching its decision.

This Board,

 having noted that the appellants, in terms of their ‘motivated letter of objection’ 
dated 30.09.2008, and also through their verbal submissions presented during 
the public hearing held on the 22.10.2008, had objected to the decision taken by 
the General Contracts Committee;

 having noted the appellant Company’s representative’s remark relating to the 
fact that if there were any internal documents containing the reasons why the 
tender was deemed technically non-compliant, such documents should have 
been forwarded to her client so as the latter would have been in a better position 
to prepare a proper appeal;

 having considered Ms Debattista’s claim wherein she stated that any 
clarification as to why certain papers were not referred to Olympus Italia Srl had 
to be directed to members representing the said Department;

 having taken note of Dr Buhagiar’s statement wherein he claimed that with 
regards to the item ‘ammonia’ the appellant Company’s offer could not be 
accepted as no quality control was being offered and, worse still, there was no 
calibrator, and that, according to him, there was no way that a meaningful 
ammonia result could be produced without proper control material;

 having taken note of the fact that time could have influenced the adjudication 
process considering Dr Buhagiar’s concession to the fact that the Adjudication 
Board could have written again to the tenderer to seek further clarifications but  
he said that (1) one had to appreciate that this tendering process had already 
taken about two years, (2) had they had time, the Adjudication Board would 
have sought further clarifications from Olympus Italia Srl adding that, in this 
case, there were four tenderers, some of whom offered more than one option;

 having also taken note of Dr Buhagiar’s remark that the department was running 
(a) on an extended contract which was not going to be extended further by the 
Ministry of Finance and (b) the risk that no tests, such as kidney or cholesterol 
tests, could be carried out which, in turn, implies that the hospital could, 
effectively, be forced to close down;
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 having also taken note of the fact that when the PCAB asked whether all the 
mandatory requirements contemplated in Section 15.6 of the tender document 
were met or not, (a) Dr Buhagiar remarked that when the Adjudication Board 
asked a general question to see what the Contracting Authority was going to be 
provided with the reply received from the appellant company did not mention 
the ammonia calibrators, as well as, the control materials and so they considered 
that the offer was not up to the standards required whilst (b) the appellants’ 
representative replied in the affirmative stating that her client gave a general 
reply to a general question in the sense that all the material that was being 
requested in the tender was going to be provided and that any shortfall of items 
due to calculation errors by her client would have been provided at no additional 
cost;

 having taken cognizance of both Dr Mifsud Cachia’s observation wherein the 
latter argued that had the Contracting Authority made a specific reference to 
ammonia, then her client would have had no problem to submit a specific 
answer in that respect; 

 having noted (a) Mr Moretti’s intervention regarding the fact that whilst some 
companies supplied items in question as stand alone yet, his company, supplied 
them together and that, in his opinion, a simple clarification by the Adjudication 
Board would have cleared any doubts which could have emanated as a result of 
the fact that technical data provided by the appellant Company seemed not to, 
prima faciae, reflect the claim made in the tender submission (section 15.9), (b) 
Dr Mifsud Cachia contention that, if a conflict in the documentation was noted, 
it should have been easy to include it along with the other clarifications that 
were sought by the Department;

 having considered Dr Buhagiar’s points raised in connection with the fact that 
the appellants made no reference to water storage facilities and that when asked 
to clarify that point the appellant Company’s reply was not according to 
specifications claiming that whilst the tenderer clarified in a satisfactory way 
that a deioniser column and a cartridge for each instrument would be provided, 
yet the Company failed to give details about (a) the water consumption of the 
instruments and (b) the water storage facilities for reverse osmosis water;

  having noted that whilst (a) Mr Moretti informed those present that the 
equipment was going to be supplied with a deioniser complete with all the 
consumable filters for the period of the tender which was to run for 3 years and 
that, in spite of the fact that, wherever they supplied this equipment, they 
connected the tap water to the deioniser (a line of reasoning contested by the 
appellant Company as it had to supply storage for pure water which then still 
had to be deionised, (b) the Contracting Authority, represented by Dr Buhagiar, 
was claiming that albeit it was right for one to state that the appellant Company, 
namely, Olympus Italia Srl, had confirmed that it would provide a storage 
container for raw water at no extra cost, yet, the Adjudication Board was made 
to understand that this implied that by ‘raw water’ one would be supplied with 
tap water, which, at the outset, contravened the Authority’s specifications as 
these required storage for refined water and not of water that still had to be 
refined; 
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 having noted that, despite reservations manifested by the appellant Company, 
the latter had formally agreed to guarantee a week’s supply of water storage;

 having considered Dr Buhagiar’s claim that water supply was critically 
important and that was why they requested storage facilities equivalent to a 
week’s supply of high quality water, especially when one considers the fact that 
in case of a breakdown where, say, a mechanical part has to be imported 
because it would be unavailable locally, the chances may be such that not even a 
week storage would end up to be sufficient;

 having amply considered both (1) the appellant Company’s legal 
representative’s reference to section 18 (a) and (b), particularly (b), as well as 
Dr Buhagiar’s remarks relating to issues connected with the interpretation of 
this particular clause and (2) the clarifications sought from tenderers during the 
evaluation stage;

reached the following conclusions, namely:

1. The PCAB acknowledges that a Contracting Authority may have specific 
requests which, whether justified or not, yet (as long as these are not detailed 
in a way as to favour any particular tenderer or type of tenderers) one has to 
fulfil;

2. The PCAB is of the opinion that, in this particular instance, some of the terms 
and conditions originally contemplated in the tender document were changed 
by way of clarifications sought by the Contracting Authority, with the said 
clarifications, more than seemingly, giving rise to further problems with 
regards to the interpretation of the said changed parameters.  In relation to this 
matter, the PCAB feels that, under normal circumstances, one would have 
expected that such pivotal issues would have been properly identified and 
stated in the original tender document itself.  Furthermore, the PCAB is of the 
opinion that the said modifications and clarifications tend to suggest that the 
person or group of persons entrusted with the drafting of the tender document 
did not carry out the task to the best of one’s capability as, otherwise, what 
could have been termed as ‘obvious’ would have been seen so and understood 
by every bidder right from the start;

3. This Board is not convinced that the Adjudication Board did actually seek to 
address all possible grey areas directly with the appellant Company in a way 
that, prior to reaching conclusions, one would have made sure that both sides 
were in tune as regards the interpretation and comprehension of ancillary 
demands being made during the clarification process.  The PCAB feels that the 
Adjudication Board could have acted in a hasty manner in view of the fact that 
(a) it was pressed for time due to circumstances that were amply discussed 
during the hearing, as well as, (b) it had other tender submissions which fitted 
what they were after without the need for further clarifications;

4. This Board feels that, whatever the circumstances surrounding the 
adjudication process of this tender, one cannot but observe the unnecessary 
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length of time taken by the Contracting Authority to reach its own conclusions 
which, all things being equal, could have simply been aided by a better 
drafting of the specifications, a scenario which is becoming a constant 
recurrence in local public procurement. 

As a consequence of (1) to (4) above, in order to ensure that (a) the Contracting 
Authority will, ultimately, be provided with the services which best suit its needs, as 
well as, (b) the appellant Company is definitely given sufficient time to convince the 
Contracting Authority that what it is offering is what the said Authority is actually 
after, this Board decides that both parties enter into a clarification process within a 
week from the publication of this decision. It is imperative that this process will be 
purely one of clarification and that no element of negotiation will take place, i.e. only 
explanations about what had been included in the original offer and later clarifications 
should be required and accepted but that no changes will be offered or accepted from 
what had already been on record.  Also, this Board recommends that all discussions 
will be formally recorded and that the said process will not exceed a period of one 
month from the date of the first communication.  

As a consequence, in this instance, the PCAB finds in favour of the appellant 
Company.  

In view of the above and in terms of the Public Contracts Regulations, 2005, this 
Board recommends that the deposit submitted by the appellants should be refunded. 

Alfred R Triganza             Anthony Pavia Edwin Muscat
Chairman Member Member

18 November 2008 
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 135

Advert No. CT/N/4/2008 - CT 2402/ 2008
Service Tender for the Provision of ICT Training Programmes on behalf of 
MCAST (MCAST/BTEC First Diploma in IT Practitioners)

This call for tenders was, for a total contracted maximum budget of € 600,000 
(approximately, Lm 257,590) – departmental estimate which was based on € 2,185 
excl. VAT per student - was published in the Government Gazette on 26.08.2008.  
The closing date for this call for offers was 11.09.2008.

Five (5) different tenderers had submitted their offers.

Computer Domain Ltd filed an objection on 03.10.2008 claiming that the 
General Contract Committee’s intention to allow all tenderers, namely Messrs  

 Key Services Ltd /CC Training Ltd
 Future Focus Ltd
 STC Training Ltd
 St Martin's Education Services
 Computer Domain Ltd

to continue to be evaluated in the adjudication process went against the original 
findings of the Adjudication Board.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 14.11.2008 to discuss this objection.
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Present for the hearing were:

Computer Domain Ltd.

Mr Nick Callus Managing Director
Dr Edward Gatt Legal Representative

Key Services Ltd /CC Training Ltd

Mr Steve Casaletto
Dr Martin Fenech Legal Representative

Future Focus Ltd

Mr John Galea
Ms Rosanne Galea Managing Director
Dr Peter Fenech Legal Representative

STC Training Ltd

Mr Patrick Pullicino
Mr Paul Vella

Malta College of Arts, Science and Technology

Mr Paul Attard President of the Board of Governors
Mr Mario Pace   Deputy Director
Dr Peter Caruana Galizia Legal Representative

Adjudication Board

Mr Juan Borg Manduca Chairman
Mr Peter Camilleri Secretary
Ms Fabianne Ruggier Member
Mr Rosario Cuschieri Member
Mr Ray Mangion Member

Department of Contracts

Mr Francis Attard Director General Contracts
Ms Jacqueline Gili Secretary, General Contracts Committee

Absent

Albeit St Martin’s Education Services, one of the recommended bidders, were 
informed about the hearing, yet, none of their representatives was present. 
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The Chairman of the Public Contracts Appeals Board (PCAB) opened the public 
hearing by laying down the procedure which all parties had to follow during the 
session ahead. 

However, prior to the commencement of the said hearing, the Chairman PCAB made 
a formal statement about the fact that the hearing had been preceded by extensive 
media coverage wherein this Board was erroneously implicated for the delays that 
some 600 students were encountering in starting their scholastic year.  

He claimed that, in the first instance, the track record of decisions taken by this Board 
to date, almost six years after it had originally been appointed, confirmed that the 
PCAB never procrastinated on cases that were referred to it.  Furthermore, the 
PCAB’s Chairman said that the fact that the Board was, at that moment, holding 
separate hearing sessions in connection with six different appeals, more than amply 
demonstrated the level of responsibility it shoulders and the efficiency that this Board 
had managed to achieve since the current set-up was appointed.

Keeping the number of pending cases to an absolute minimum in an environment 
which incessantly saw a huge annual escalation in work load brought about by a 
greater propensity of bidders to appeal, sometimes frivolously, was a tremendous task.  
However, fully cognizant that, regardless of certain parameters which, ab initio, may 
seem untenable, yet it shoulders its responsibility in a way as to ensure that, in all 
circumstances, in a transparent and equitable manner, to the best of the respective 
members’ analysis of facts, ultimate objective judgement and absolute reasonableness, 
overall justice could prevail.  

Additionally, commented the PCAB’s Chairman, the PCAB, without ever 
distinguishing amongst the value of a tender in deliberating on appeals lodged, does 
its utmost to ensure that no time is wasted unduly.  This objective and efficient 
‘modus operandi’, which follows its raison d’être, and applied sine qua non, further 
accentuates itself in instances when delays in the adjudication process could imply 
that, nationally, Malta could lose out on EU funds in instances where appeals lodged 
would be relating to tenders which would be, partially, financially supported through 
EU funding.  

Also, stated the Appeals Board Chairman, the PCAB has always given precedence to 
appeals lodged in connection with the award of contracts relating to issues which are 
very close to the community at large, particularly health, utilities and education.  
Undoubtedly, the public hearing convened in this instance fell in one of these 
category types and, in line with this consistent approach, the PCAB would never 
contemplate a scenario where, in an irresponsible manner, it would be depriving some 
600 students from commencing an educational programme, in this instance an ICT 
course, a programme which should have seen the light of day some couple of months 
before the hearing of this session.

At this stage, the Board’s Chairman made it amply clear that, notwithstanding, the 
PCAB would never tolerate any pressure from anybody (including a handful of public 
servants, as well as, anyone who may have a political agenda coming from any side of 
whichever local political sphere they represent) to push the said Board to arrive at a 
hasty decision.  Albeit the PCAB, emphasised the Board’s Chairman, was highly 
aware of the fact that some 600 students in question were still waiting for a date to 
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commence their respective studies, yet, regardless of the circumstantial parameters it 
was deliberating in, the PCAB was also duty bound to ensure that the legal and 
procedural iter had to take its time so that an objective decision could be arrived at.  It 
is not fair, exclaimed the PCAB’s Chairman, for, say 

a. public officials and technocrats to, very often, draw up faulty and , 
occasionally, senseless specifications which give rise to a great amount of 
misunderstanding, a huge need for endless clarifications and erroneous 
interpretations of parameters by both Adjudication Boards and tenderers 
alike and then, should there be an appeal lodged against such award, the 
PCAB is expected to decide within a few days;

b. public officials and Adjudication Boards to take months – in a handful of 
occasions, up to almost two years or so – to award a contract and then, 
should there be an appeal lodged against such award, the PCAB is 
expected to decide within a few days.

The Chairman of the PCAB explained that the law gives the said Board the right to 
view all the relative documentation (pertaining to the tender in connection with an 
appeal lodged by any complainant) before scheduling dates for the hearing of appeals.  
He said that in this particular case, due to police investigations which had preceded 
this public hearing, all relevant documentation had been kept under lock and key.  As 
a consequence, it was not possible for the PCAB to commence its preparatory work 
before, at least, the 30 October 2008 when the PCAB was informed by the Director of 
Contracts that it could proceed following receipt of formal instructions received by 
the Director of Contracts himself from the police force member who had been 
assigned to investigate some allegations which had been publicly stated in connection 
with the award of this contract.  

Furthermore, it was also pointed out that, following receipt of these instructions, the 
PCAB needed to seek legal advice to ensure that it was, judicially and 
administratively, correct were it to convene a public hearing prior to the conclusion 
and publication of the police investigations.  It was pointed out that after receiving the 
necessary clearance, the PCAB wanted to accelerate matters so that the students 
would not continue to suffer because of administrative procedures and, as a result, it 
managed to convene a public hearing within a few days. 

Finally, prior to proceeding with the hearing of this appeal, the Chairman, PCAB 
emphasised that, during the hearing which was about to take place, the Board would 
not be tolerating ‘fishing expeditions’ and that all parties had to abide by the reasons 
in the appellant Company’s letter of objection and facts presented.  He further
explained that the PCAB’s only interest was to ensure that the adjudication process 
was carried out correctly and transparently and that all participants were treated 
equally.

At this point, Dr Edward Gatt, the legal representative of Computer Domain Ltd, the 
appellant Company, was invited to explain the motive which led to the objection.  

Dr Gatt commenced his intervention by stating that the objection raised by his client 
was, basically, based on two issues.  
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He said that their first complaint dealt with the awarding of marks.  Dr Gatt explained 
that it had come to their knowledge that when the marks of the bidders were processed 
by the Adjudication Board that was evaluating the tenderers’ proposals, these, 
together with their conclusions, were referred to the Department of Contracts.   He 
contended that, at this stage the marks awarded to all bidders, including those given to 
his client, were conclusive and that these were forwarded to the Department of 
Contracts as a final report.  The appellant Company’s legal representative added that 
they also had information that all other bidders who participated in this tender did not 
achieve the minimum score required to qualify for this contract.  Dr Gatt proceeded 
by saying that, subsequently, the Contracts Department sought clarifications from the 
Adjudication Board because, prima faciae, it seemed that the recommendations being 
suggested by the Adjudication Board were not in tune with the Tender specifications.  
Dr Gatt continued by saying that, as a result of this anomalous scenario, the 
Adjudication Board re-examined the matter and a second set of marks was referred 
back to the Department of Contracts. The appellant Company’s representative claimed 
that, in this second instance, the marks given to all bidders made them eligible for 
award. The appellant Company’s lawyer maintained that, instead of the tender being 
awarded to the only tenderer that, in the original report, had exceeded the threshold of 
70 marks as stipulated in the tender document, in the second instance, the 
Adjudication Board recommended that all five participating bidders would be eligible 
together for the award of the said tender.  Dr Gatt sustained that this second exercise, 
whereby the Adjudication Board had increased the scores of the other bidders, was 
irregular and should not have taken place.  Apart from this, the participants were not 
informed about this exercise and they got to know about it afterwards.

Dr Gatt said that their second complaint dealt with the selection criteria.  He claimed 
that they were aware that, amongst the other companies who became eligible 
following the second exercise, there were some of the companies which did not meet 
the established criteria, such as

 five years work experience in the teaching of ICT
 a valid licence as a tuition centre issued by the Education Department
 premises that are accessible for persons with disabilities.  

The appellant Company’s lawyer said that after the second exercise, MCAST carried 
out site visits to establish whether the bidders satisfied the selection criteria included 
in the tender document. He alleged that, from the site visits carried out, it resulted that 
the premises of, at least, three of the participating companies did not have disability 
access and therefore should not have qualified.  They contended that such an exercise 
should have been carried out during the evaluation process. 

Dr Gatt claimed that when one considered (i) the incorrect manner in which the marks 
were changed in the second exercise and (ii) the fact that there were companies which 
did not satisfy important criteria and, as a result, should not have even been 
considered in this evaluation process, they were of the opinion that their appeal should 
be upheld.  

In reply to a specific question by the PCAB, Dr Gatt said that after hearing all 
evidence it would result that the only company that satisfied all the selection criteria 
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of the tender and that should be awarded the tender was Computer Domain Ltd, the 
appellant Company.

Dr Peter Caruana Galizia, legal representative of MCAST, responded by stating that 
the appellants’ representative did exactly what the PCAB had  requested him not to do 
– a ‘fishing expedition\.  He contended that all five members in the Adjudication 
Board agreed that each and every tenderer qualified in their technical offer.  

MCAST’s lawyer explained that any revisions in points were carried out internally 
and prior to final adjudication.  He insisted that there had been continuous 
consultation between the Adjudication Board and the Director of Contracts and that 
the former was continuously guided and acted on the advice given by the latter.  Dr 
Caruana Galizia said that it would be proved that, from the very beginning, the 
Adjudication Board was unanimous in their opinion that each tenderer qualified for 
this contract. 

With regard to the selection criteria, Dr Caruana Galizia said that the Adjudication 
Board based its decision on declarations submitted by all the bidders. He contended 
that if it resulted that such declarations were false then there would be repercussions.  
For example, stated Dr Caruana Galizia, one of the premises indicated by the 
appellant Company could not be considered because no MEPA permit had been 
issued.  However, he proceeded by arguing that all the other premises were covered 
by full MEPA permits and such permits were only issued if the premises had 
disability access.  

Dr Caruana Galizia pointed out that, although it seemed that the appellant Company 
was not insisting on other reasons indicated in their letter of objection, they were still 
in a position to contest them all.

Dr Peter Fenech, legal representative of Future Focus Ltd, intervened by stating that, 
due to the fact that the appellants’ legal representative stated that they were aware of 
certain information, he wanted to draw the PCAB’s attention to Clause 14 of the 
tender document wherein it was specified that if a tenderer had or obtained 
information during the process of examining, clarifying, evaluating and comparing 
tenders, such tenderer would be automatically disqualified from these procedures.  Dr 
Fenech explained that he was raising this point so that, if it resulted from this hearing 
that they obtained such information, the PCAB would be cognizant of this article. 

Dr Martin Fenech, legal representative of Key Services Ltd/CC Training Ltd, 
concurred with Dr Peter Fenech’s statement and asked the PCAB to take note of the 
information that would be mentioned during this hearing because it was not fair that 
his clients would be subjected to information obtained from the criminal investigation.

At this point, the Chairman PCAB pointed out that one of the legal issues that they 
had to clarify when the PCAB was informed that it could proceed with the convening 
of this hearing was that they would not encroach on others’ investigations even 
though the law made a distinction between criminal and civil investigations and 
proceedings.  However, the PCAB’s Chairman continued, that in order to ensure that 
this Board would, even remotely, not be unjustifiably implicated, the PCAB did not 
even want to have access to documentation that could be required for police criminal  
investigations earlier than necessary.
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At this point, Dr Martin Fenech clarified that he was not referring to the PCAB but to 
individuals who could use certain information that was obtained through the criminal 
investigation.  

Dr Gatt said that it appeared that all this was triggered off from his opening statement.  
He said that they did not have any interest in doing ‘fishing expeditions’ since their 
only interest was that justice was done to his client.  The appellant Company’s lawyer 
sustained that even his client was subjected to police investigation.  

During these proceedings 

 Mr Juan Borg Manduca Chairman, Adjudication Board
 Mr Francis Attard Director General (Contracts) 
 Mr Mario Pace Deputy Director ITC Institute
 Mr Peter Camilleri Secretary, Adjudication Board

took the witness stand and gave their testimony under oath. 

At this stage Dr Gatt commenced his cross-examination of Mr Borg Manduca, 
Chairman, Adjudication Board, who, inter alia, testified that the evaluation exercise 
was carried out in two parts, namely the Adjudication Board availed of the:

(i) Administrative Compliance Grid to assess the compliance of each of 
the tenderers with the essential requirements of the tender dossier 
including the selection criteria under 3(c) 

and 

(ii) Evaluation Grid to assess the technical offers of the tenders which had 
been established as being administratively compliant.  

Mr Borg Manduca said that during the first part they had sought advice from Mr 
Francis Attard, Director General, Contracts, because they had problems regarding 
MEPA permits and accessibility facilities.  The witness claimed that he was advised 
to ensure strict compliance with the tender conditions in a way that if, say, the tender 
document specified the need for premises to have a MEPA permit then tenderers had 
to provide a MEPA permit and if the tender stipulated that the premises had to be 
accessible for persons with disabilities they had to ensure that tenderers satisfied this 
requirement.  The Chairman of the Adjudication Board testified that he could confirm 
that all bidders had formally declared that the premises being offered had access for 
disabled persons.  

With regard to the second part of the evaluation process, which dealt with the 
Evaluation Grid, Mr Borg Manduca explained that against each of the 10 different 
items there were 10 points and that, at the back of the tender document, there were 
guidelines in respect of each item which were of assistance during the evaluation 
process.  He declared that one of the Board members read the tender response of each 
bidder and every Board member, on an individual basis, gave points, including 
remarks were it was felt necessary.  After this process, continued Mr Borg Manduca, 
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they gave all the documentation to Mr Peter Camilleri, Secretary of the Adjudication 
Board who worked out the average and drew up the report, a copy of which was 
referred to the Director General, Contracts. The witness said that it was normal 
practice that before the final report was referred to the General Contracts Committee 
(GCC), a report was examined by the Department of Contracts to ensure that it was in 
order. 

At this stage Mr Borg Manduca stated that the DG Contracts brought to the Board’s 
attention the fact that the final conclusion and recommendation made by the 
Adjudication Board did not reflect the content of the tender specifications in its 
entirety as the report’s conclusion did not match with particular conditions 
specifically stated in the Tender document as regards the individual score threshold.  
Yet, despite the fact that, prima faciae, it appears that the Board was inconsistent, yet, 
this was done in good faith as the evaluation process more than amply stated that all 
bidders were of a highly acceptable standard, an observation which reflected in 
leading the Board to recommending that all bids would be accepted. 

In reply to specific questions by Dr Gatt, Mr Borg Manduca confirmed that in their 
original report only Computer Domain Ltd had exceeded the threshold of 70 points.  
Furthermore, the Chairman of the Adjudication Board declared that, during the 
evaluation process, he was under the impression that the threshold was fixed at 50 
points.  Mr Borg Manduca insisted that it was a genuine mistake.  

He testified that this threshold was not established by the Adjudication Board as this 
was included on page 9 of the tender document under Section 13.2 Evaluation of 
financial offers wherein it was stipulated that:

‘Upon completion of the technical evaluation, the financial offers for 
tenders which were not eliminated during the technical evaluation those 
tenderers which have achieved an average score of 70 points or more will 
be evaluated.’   

The witness also remarked that in this particular tender they did not need to evaluate 
the financial offers because the price was already established in the tender document.

Dr Caruana Galizia intervened by stating that, in this particular instance, there was no 
financial offer because the price was set at € 2,185 (excluding VAT) per student per 
annum and that the Adjudication Board was only responsible for the evaluation of the 
technical offers.  

When asked by Dr Gatt whether all five members were not conscious of the 70 points 
threshold, Mr Borg Manduca replied that he was not stating that all five were not 
aware of this threshold but that he, personally, did not realise that the pass mark was 
70 points.  The witness explained that he had informed the other members of the 
Adjudication Board that there was a misunderstanding or a misconception about the 
threshold and who wished to revise the points was allowed to do so.  He declared that 
three out of five members decided to revise the marks.  

In reply to other questions by the appellant Company’s lawyer, the Chairman of the 
Adjudication Board said that the Board was, ultimately, analysing bids submitted by 
companies with whom MCAST had already worked for two years and he knew that 
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they were all capable of providing ICT courses.  If this was not the case he would not 
have recommended that all companies should qualify. Mr Borg Manduca 
acknowledged that there was mental conditioning in the sense that he allocated the 
points on the basis of a 50% pass mark. He explained that the reason why he had 
changed the points was that when it was known that the pass mark was not 50 points 
he had to evaluate on a pass mark of 70 points.  At this point Mr Borg Manduca 
placed emphasis on the fact that, in both instances, the conclusion of the reports was 
the same and that only the points of all the participating tenderers were changed in the 
final report.   

Dr Gatt said that, once it had been declared that the Adjudication Board was requested 
to review the report wherein the marks given did not corroborate with the conclusion 
and in the final report all the ICT providers exceeded the pass mark of 70 points, he 
understood that there were two reports.  Mr Borg Manduca replied in the affirmative 
while the PCAB confirmed that it had only seen one report.

Dr Gatt insisted that that the first report should also be made available to the PCAB.  

During his testimony, Mr Borg Maduca also testified that the purpose of this tender 
was not for the contracing authority to avail itself solely of the services provided by 
one tenderer but, preferably, that the said authority would work with all the service 
providers who would have ended up meeting the established criteria. 

When asked by the PCAB to state whether it was possible for one entity to satisfy all 
of MCAST’s requirements, Mr Borg Manduca replied that such a possibility could 
have materialised had the other bidders fail to meet the established criteria.  

The Chairman of the Adjudication Board stated that 

(i) three tenders were issued for different types of courses, namely, MCAST 
Foundation Certificate in Computing; MCAST/BTEC First Diploma for IT 
Practitioners; MCAST/BTEC National Diploma in Computing 

(ii) for each tender the bidders had to indicate the capacity of students that 
they were able to take 

(iii) this particular tender had a capacity of about 170 – 200 students.

When Mr Borg Manduca replied in the affirmative when asked by Dr Gatt to state 
whether he agreed that his client could accommodate all students, his attention was 
drawn by the PCAB that, according to the Summary of Tenders Received (Single 
Package Procedure), Computer Domain Ltd’s maximum intake was 120 students.

Continuing with the cross-examination of the witness, Dr Gatt asked him to state 
whether they had physically checked the premises to ascertain that the declarations 
submitted by the bidders were actually correct.  The reply given was that it was not 
the responsibility of the Adjudication Board to carry out such an exercise.  Mr Borg 
Manduca insisted that their duty was to check the declarations that were actually 
submitted.  The Chairman, PCAB intervened to state that if following the award of 
contracts it would transpire that bidders had made false declarations, they would 
suffer the consequences contemplated in the law.  He also said that, in this instance, 
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one had to point out that the Adjudication Board did not conduct site visits on any of 
the premises indicated in the tenderers’ offers. 

On cross-examination by Dr Caruana Galizia, Mr Borg Manduca declared that, when 
the 70% financial offer threshold became an issue, the points of all the bidders were 
altered on a ‘pro rata’ basis.  He confirmed that the Board was satisfied that each bid 
was of sufficient standard to qualify for ICT courses.

Here, Dr Caruana Galizia wanted to know whether the appellant Company would be 
insisting on other grounds mentioned in their letter of objection because if he did not 
renounce he would need the witness’s testimony.  Dr Gatt said that he was not going 
to renounce.

Dr Peter Fenech intervened by stating that this was procedurally incorrect because Mr 
Borg Manduca had already been cross-examined by the appellant Company’s legal 
representative and he had a right to cross-examine the witness.  Dr Gatt replied that, 
procedurally, nothing precluded him from re-examining the witness.  Dr Caruana 
Galizia remarked that the appellants could not re-examine the witness on new issues 
and that he would object to such questions.  

At this point Dr Peter Fenech started with the cross-examination of Mr Borg 
Manduca. In reply to specific questions, the witness declared that 

(i) the Adjudication Board had to carry out a technical evaluation 

(ii) the tenderers had already provided the service to MCAST  

(iii) initially he had drawn the technical specification of this tender but that the 
threshold clause under the Evaluation of financial offers was included in 
the tender document by the Department of Contracts 

(iv) during the evaluation process nobody drew his attention that the pass mark 
was 70% and not 50% 

and 

(v) he took it for granted that it was 5 out of 10, the average, as is usually the 
case.

At this point the PCAB asked the Chairman of the Adjudication Board to state 
whether this meant that none of other Board members had read the whole tender 
document. The witness replied that he did not know what the others did but Mr Borg 
Manduca declared that he did not read that part relating to the evaluation of the 
financial offers because he did not think he needed to do so since he knew that there 
were no financial offers.

When Dr Gatt asked from where did he get the 50% pass mark, Mr Borg Manduca 
replied that it was an assumption. 

Dr Caruana Galizia intervened to state that the final report was correct and according 
to the tender requirements.
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At this point Dr Gatt requested a representative from the Department of Contracts to 
exhibit a copy of the first report.  

On taking the witness stand, Mr Francis Attard, Director General Contracts was cross-
examined by Dr Gatt.  During his testimony Mr Attard explained that it was according 
to normal procedure that, when an evaluation report was received at the Department 
of Contracts, before this was referred the General Contracts Committee (GCC) it was 
vetted by the Secretaries of the said Committee. He said that the scope of the vetting 
was not to influence the conclusions of the report but to ensure that the report was 
consistent. Mr Attard emphasised that it was the GCC that discussed and decided 
whether the recommendations in the evaluation report were acceptable or not.

The Director General, Contracts, sustained that in this particular case, they noticed 
that the conclusion that all bidders had qualified to provide this service was in conflict 
with the points given since it appeared that not all bidders achieved the pass mark of 
70%.   Hence, in view of this inconsistency, the report was not considered to be 
acceptable.

In reply to specific questions by Dr Gatt, Mr Attard confirmed that he had received 
the first report and that he could not exhibit it because, when Mr Borg Manduca’s 
attention was drawn about the matter, the Adjudication Board agreed to withdraw the 
report.  Apart from this, the witness pointed out that all pages of the report had to be 
endorsed because only the last page was signed by the members of the Adjudication 
Board.  

Mr Attard declared that (1) the meeting with the Chairman of the Adjudication Board 
and (2) the withdrawal of the report were not minuted in the relative file. The witness 
said that, in this particular case, there was the time factor which was very pressing 
and, as a consequence, everything was done verbally.  

On cross-examination by the PCAB, the Director General Contracts testified that 

(i) the threshold of the 70 points was usually used in the Single Envelope 
System 

(ii) the relevant clause was included in the tender document by the Department 
of Contracts 

(iii) the price of this tender was already fixed 

(iv) this type of contract was known as a Framework Agreement  

(v) a tender could either be awarded to one contractor on the basis of price or 
else the Contracting Authority could fix the price, evaluate who of the 
tenderers qualified for the provision of the service and therefore such a 
tender could be awarded to more than one bidder 

(vi) he could not recall that the points given in the first report were changed on 
a ‘pro-rata’ basis in the second report 
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and 

(vii) the conclusion that all companies qualified was consistent in both reports.

On cross-examination by Dr Caruana Galizia, Mr Attard testified that the Department 
of Contracts assisted the Adjudication Boards by giving advice on procedural matters 
only and that they never influenced their conclusions.  The Director General Contracts 
also 

a. declared that the first report was never referred to the GCC 

b. categorically denied that he or the GCC, for all that matters, ever requested 
the Adjudication Board to revise the points

When asked by Dr Peter Fenech whether Clause 13.2 was a standard clause in tender 
documents, the reply given by Mr Attard was in the affirmative.  The Director 
General Contracts said that before the evaluation process he had discussed with Mr 
Borg Manduca the procedure that had to be followed but he confirmed that the issue 
of the threshold of 70% was not mentioned.

At this point, Dr Gatt asked the PCAB to recall the Chairman of the Adjudication 
Board to the witness stand once it resulted that the first report was not in possession of 
the Director General Contracts.  

When the appellant Company’s lawyer asked the witness whether he could exhibit the 
first report the reply given was in the negative.  However, he provided the PCAB with 
a draft copy of a document which included the final average score given to all 
companies in the original report.  After a few minutes the Chairman of the PCAB 
verbally declared that the PCAB had just examined a copy of the said document 
which, under oath, the Chairman of the Adjudication Board (Mr Board Manduca) 
declared that it was a draft copy of the report which was originally forwarded to the 
Director General Contracts for initial evaluation and subsequently withdrawn.  The 
PCAB analysed and compared the marks on this document with those included in the 
final report and observed that the points had approximately increased proportionately 
on all tenderers.  

In reply to a specific question by Dr Gatt, Mr Borg Manduca confirmed that each
member reviewed the marks individually and the Secretary worked out the average 
score.  

When, Mr Mario Pace, Deputy Director ICT Institute was called to take the witness 
stand, he was first cross-examined by Dr Gatt.  This witness, who was not a member 
of the Adjudication Board, testified that, after the court case, he was directed by the 
Director, Mr Borg Manduca, to conduct site visits on the premises indicated by the 
private training providers to verify whether their capacity corroborated with what was 
indicated in the tenderers’ offers and disability access.  Here, Dr Gatt pointed out that 
since then the court case had been withdrawn.   

Mr Borg Manduca intervened to clarify that the purpose of the site visits was to 
establish, or rather, confirm the physical capacity of all companies so that they would 
know how many students could be allocated. The Director, ICT Institute said that in 
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court he had explained that they were going to do a fair distribution of students 
between all bidders according to their capacity. He said that the appellant Company 
wanted to know the percentage of students that would be allocated to them for the 
three tenders because if the number of students was sufficient (300 students were 
mentioned) they would withdraw the court case.  

Dr Gatt responded by stating that their position was still the same, that is, if they were 
allocated the number of students that reflected their capacity and those who did not 
comply with the requirements of the tender were disqualified, they would not even 
have any interest in continuing with this appeal.  

Here, the PCAB pointed out that it had not yet been clearly established who of the 
tenderers was not capable of providing the service.

Continuing with his testimony, Mr Pace said that he had conducted site visits of the 
premises of the five service providers to primarily verify that their physical capacity 
corroborated with that indicated in their offers and also to check accessibility.  He 
confirmed that he had drawn up a report on his findings and forwarded it directly to 
Mr Borg Manduca and that it was not discussed with anyone.  When asked about the 
outcome of this exercise, the witness replied that the report was internal.

Dr Caruana Galizia pointed out that this report was drawn up after the Adjudication 
Board’s recommendation report while Dr Peter Fenech objected to its exhibition 
because he sustained that it was procedurally incorrect for the PCAB to take 
cognizance of a report that was drawn up after the Adjudication Committee’s 
decision.

Dr Gatt responded by stating that the Administration Grid was to be filled in to check 
whether the bidders’ declarations were factually true or not.  The PCAB drew his 
attention that the Evaluation Grid did not reflect what was carried out after the 
adjudication process. The appellant Company was invited to discuss facts relating to 
the adjudication process itself and that it would not tolerate anyone to obtain 
information from such documentation that had been formulated later and that was 
extraneous to the adjudication process.  Also, it was stated that if, after the award 
stage, it resulted that a tenderer made a false declaration, a claim may be made under 
the Performance Guarantee and the penalty clauses in the Tender Document.  

Then, Dr Peter Fenech proceeded with the cross–examination of Mr Pace, who 
confirmed that he himself had typed the report and forwarded a hard and soft copy 
directly to Mr Borg Manduca.  He confirmed that he did not refer its content to 
anybody else.  Mr Pace said that, in fact, when he referred the report to Mr Borg 
Manduca, he received two telephone calls from one of the service providers but he 
refused to speak to any one of them.

The PCAB agreed with Dr Gatt’s request to postpone the hearing for 5 minutes since 
he wanted to consult his client on the availability of witnesses.

When the hearing reconvened Mr Peter Camilleri, Secretary to the Adjudication 
Board was called to take the witness stand.
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On cross-examination by Dr Gatt, Mr Camilleri testified that he understood that his 
duty as a Secretary to the Board was to collect information and the opinion of the 
members and to compile a report.  He confirmed that they had allocated the marks on 
the basis of the bidders’ declarations. When asked about whether he was familiar with 
the premises indicated by the bidders, Mr Camilleri said that part of his duties as 
official of MCAST was to liaise with two of the bidders who used to provide ICT 
courses and declared that he had visited their premises regularly because he had to 
report after carrying out inspections.   

When the witness was asked to state whether he noticed any shortcomings in the 
tenders’ declarations, such as capacity, Dr Peter Fenech objected to this question 
arguing that, during the adjudication stage, an evaluator could not make use of outside 
knowledge but only abide by what was included in the offers.  

The PCAB pointed out that their understanding was that the site visit exercise was 
carried out after the adjudication process on the instruction of Mr Borg Manduca in 
his capacity as Director, ICT Institute and not as Chairman of the Adjudication Board.

In his testimony Mr Camilleri also confirmed that he was not involved or even aware 
of this exercise.  Dr Gatt remarked that the witness had confirmed that they based 
their adjudication solely on what was declared by the bidders.

When the PCAB asked the parties whether there were other witnesses, the reply given 
was in the negative and so they were invited to make their final oral submissions.

Dr Gatt said that from the testimony given by the witnesses it appeared that, during 
the evaluation process, the Adjudication Board was pre-conditioned not to give marks 
according to the tenderers’ capabilities but to divide the tender between all the 
companies that bid for this tender. He argued that 

(i) if this pre-condition did not exist the Board would not have carried out the 
second exercise to increase the marks 

(ii) the capabilities of bidders were reflected in the marks given by each 
member of the Adjudication Board in the first exercise independently of 
the Board’s recommendations that all companies had qualified or of what 
the pass mark was 

(iii) the Adjudication Board should not have changed the points according to 
the pass mark but on the capabilities of each bidder and

(iv) the ideal situation would be that the evaluators should not even know the 
pass mark in order to arrive to an objective decision.  

The appellant Company’s legal representative said that the Director General Contracts 
had confirmed that, in this case, the Department did not keep a copy of the first 
evaluation report and minutes regarding the inconsistency between the marks given 
and the conclusions in the first report and the withdrawal thereof.  The only reason 
given as to why the normal procedure was not followed was the urgency of the matter 
- a time factor.  With regard to the first report, Dr Gatt said that first it was stated that 
this was forwarded to the Department of Contracts, then it resulted that it was 



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2008

235

withdrawn by the Adjudication Board and, after a lot of effort, they had the average 
score.  

The appellants’ legal representative said that the Adjudication Board did not provide 
evidence to prove that the increase of marks in the second report was due to certain 
capabilities which they, through an oversight, did not take into consideration in their 
first report or because afterwards there were new developments.  Dr Gatt said that 
during these proceedings the only justification given was that members of the 
Adjudication Board did not know that the pass mark in the tender document was 70, 
which he contended it was very hard to believe.  He alleged that the points of all 
bidders were increased over the pass mark because they wanted that the other bidders 
would also become eligible for this contract. The appellants’ legal representative 
sustained that this was completely incorrect.    

Dr Gatt explained that they were stating that the 2nd set of marks should not be 
considered for the purpose of the award of this tender because these did not reflect 
different information or the facts on the capabilities of the bidders but were just aimed 
at enabling each bidder to reach the threshold.  He claimed that the only bidder who in 
the first selection exercise reached the threshold was his client and that the tender 
should be awarded to that company that was most capable and compliant with the 
tender. Dr Gatt said that, in view of the above, they felt that their appeal should be 
upheld.

In his concluding remarks, Dr Caruana Galizia said that if one took into consideration 
the reasons of objection it would result that during these proceedings the appellants 
did not bring any proof that  

(i) there was any conflict of interest between some members of the 
Adjudication Board and any one of the chosen bidders 

(ii) not all bidders satisfied the five Selection Criteria referred to under 
Section 3 (c) of the tender document – all bidders submitted relevant 
declarations in their bids 

and

(iii) some bidders had recruited experts from the civil service and other agents 
of the public administration for this tender.

.
Dr Caruana Galizia stated that, with regard to point 4 referred to in their letter of 
objection dated 9 October 2008, which apparently, according to the same legal 
advisor, was the only basis of objection in this appeal, the most important thing was 
that in both reports the Adjudication Board concluded that the capabilities of all 
bidders were above average and recommended that all companies should qualify.  
MCAST’s lawyer said that, apparently, some members of the Board conceded that 
they made a genuine mistake in that they did not know about the 70% benchmark. He 
pointed out that this was incorrectly included under the financial offer because there 
was no financial consideration in this tender as the price was already fixed by 
MCAST.  Dr Caruana Galizia said that the mistake was corrected and corrected in 
time because the whole tendering process involved the Director of Contracts who 
confirmed that the Department assisted adjudicating boards in the procedure but did 
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not influence the decision.  He emphasised that the recommendations in both reports 
were consistent in that all bidders had qualified and that the student allocation was to 
take place among the successful bidders. 

With regard to the appellants’ submission that the Adjudication Board was pre-
conditioned to award this tender to all bidding companies, MCAST’s lawyer 
responded by stating that, from the testimony given by Mr Borg Manduca, it was 
evident that there was never the idea that everybody would qualify even if they were 
not competent.  He claimed that it was a coincidence that all bidders were up to 
standard.

Dr Caruana Galizia did not agree with what was stated by Dr Gatt regarding the pass 
mark, arguing that this was not practical because this was a guideline. He sustained 
that the Adjudication Board did not change their conclusion because every evaluator 
knew that all bidders qualified - the allocation of points was simply an academic 
exercise.  MCAST’s lawyer said that, from the two reports, it resulted that the marks 
of all bidders had increased, including those of the appellant.   He said that according 
to the Adjudication Board the change of the pass mark from 50% to 70% affected the 
allocation of points and these were increased accordingly. He reiterated that this was a 
genuine mistake although he had reservations on the 70% pass mark because it could 
be argued that it was applicable to the financial offer which was irrelevant in this 
tender.  

Dr Caruana Galizia concluded by stating that on the basis of the above he felt that the 
appeal should be withheld.

Dr Peter Fenech maintained that the scope behind the evaluation and conclusion was 
the quality of offers and not the numbers. With regard to the appellants’ argument that 
there was pre-conditioning regarding the award of tender, he sustained that it was not 
implied during the hearing that there was any pre-conditioning.  Dr Peter Fenech 
claimed that from these proceedings it transpired that the quality of the bidders 
corresponded to the expectations of the tender requirements and that all bidders 
achieved more than the pass mark, thus qualifying for award.  Although it was 
acknowledged that the Adjudication Board did not know the pass mark, the most 
important thing was the conclusion, which never changed, namely that all tenderers 
had qualified and that the tender be awarded to all the successful bidders. 

Dr Peter Fenech also pointed out that the evaluators had an advantage because all 
bidders had already provided ITC courses for MCAST and had already delivered what 
they were requested to provide.   It was argued that this (a) tender was not being 
awarded to the most competent bidder (b) tender’s evaluation process was carried out 
in a way to ensure that all those who qualified reached the expected threshold.  He 
claimed that, if anything, the most competent should be taken into consideration in the 
next phase, that is, the student allocation to successful bidders.  Dr Fenech concluded 
by stating that it was clear that the issue of the 70% threshold was an oversight, and 
although it was logical that all would have preferred had it not happened, yet, such 
occurrence did not change anything in the conclusion that whoever submitted the bid 
was competent.  

Dr Martin Fenech asked the PCAB to reflect on the fact that his client had a right to 
qualify for this tender if they achieved the average score of 70 points or more.  As a 
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consequence, he contended that once they exceeded this threshold, his client had a 
right to be considered as one of the successful tenderers and, therefore, this appeal 
should be withheld.   

Mr Francis Attard insisted that he had never requested the Adjudication Board to 
review the marks and that the GCC was only interested in having a report that was 
consistent.  He claimed that the Adjudication Board could have decided to keep the 
same marks and change the conclusion.

At this stage the public hearing was brought to a close and the PCAB proceeded with 
the deliberation before reaching its decision.

This Board,

 having noted that the appellants, in terms of their ‘motivated letter of objection’ 
dated 09.10.2008, and also through their verbal submissions presented during the 
public hearing held on the 14.11.2008, had objected to the decision taken by the 
General Contracts Committee;

 having considered all the points raised by the appellant Company, as well as, all 
the other interested parties’ legal representatives present during the public hearing;

 having taken note of all that was submitted in relation to the ‘modus operandi’ 
adopted by the Adjudication Board up to the stage where the latter formally 
submitted its recommendations to the General Contracts Committee;        

 having taken note of the content of all the pertinent documentation made available 
to it in connection with the adjudication process leading to the recommendations 
made to the General Contracts Committee;       

 having also taken note of the various declarations and statements made under oath 
by all the witnesses summoned during the hearing;         

 having taken cognizance of the fact that, during the hearing, the PCAB could only 
examine what was declared to be a draft copy of a specific document, namely the 
first report submitted by the Adjudication Board to the Director General 
(Contracts), in view of the fact that it seems that original hard copies or any 
officially certified soft copy had gone missing or superseded by an updated 
version and turned into a fresh copy, which, in this context is referred to as the 
‘second report’;       

reached the following conclusions, namely:

A.
1. the failure of all the Adjudication Board members to 

analyse all the tender document provisions before 
proceeding with the assessment of offers.  This Board 
cannot but exclaim its amazement in this regard, 
questioning in the process, as to how could have the 
Adjudication Board worked on the assumption that the pass 
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mark was set at 50% of the total score when the Tender 
document had fixed a threshold of 70%!  The PCAB cannot 
condone such unprofessional conduct no matter what 
excuses are brought about.  This Board cannot but argue 
that had all the Adjudication Board members properly 
carried out the work they were entrusted with carrying out 
in the first place, this objection would, in all probability, 
have not been raised;

2. with regards to the failure of the Department of Contracts to 
register all proceedings pertaining to this case, the PCAB 
contends that this Department should have retained a 
certified true copy of the original report before returning the 
original copy to the Adjudication Board for review.  
Likewise, the Department of Contracts should have 
formally recorded all the proceedings and directives that 
were exchanged with the Adjudication Board for any future 
reference;

3. in so far as regards the deficiency of professional ethics 
demonstrated and the operative security features manifested 
throughout the adjudication process, this Board cannot but 
express its utmost concern, particularly relating to:

a. the fact that, as has been repeatedly stated under oath by 
the Chairman of the Adjudication Board, an entire 
report was superseded by another report without either a 
hard or, at least, a soft copy of the original report being 
retained, showing particular amateurish traits in the 
Adjudication Board’s ‘modus operandi’;

b. the fact that the 

i. findings (including the scores given by the 
Adjudication Board to participating tenderers) 
which were included in the Adjudication 
Board’s original draft report (which was 
superseded following the forwarding of same to 
the Department of Contracts) and an official 
copy of which was not retained in any of the 
respective interested parties’ files

ii. same findings referred to (b) (i) above, were not 
only leaked to the appellant Company, but even 
published in a section of the media

cannot but generate a great amount of concern to the 
PCAB as, unfortunately, it seems that leakages of a 
highly sensitive and confidential nature pertaining to 
various public tenders, particularly, reports drafted by 
Adjudication Boards, are becoming a regular 
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occurrence.  As a consequence, the authorities are 
repeatedly, manifestly, being seen to be very soft in 
reacting to such abuse which has a tendency to become 
rampant.  Furthermore, the PCAB’s concern grows 
deeper when, over the years, little effort has been 
noticed to put this Board’s mind at rest that corporate 
ethics are constantly being adhered to;

c. the amateurish way the relative Tender document was 
prepared.  During the public hearing it was noted that, 
rather than drawing up a specific document, the apposite 
Departments carried out a cut-and-paste exercise 
resulting in a disjointed tender document as evidenced 
by the fact that the reference to the pass mark was 
included in the financial section when in this particular 
case no financial considerations were required.  The 
PCAB expects all contracting authorities to exercise 
greater caution during the drafting process and, in cases 
where tenders are of a certain magnitude this Board 
recommends that, at least, pertinent legal vetting should 
be sought prior to the publication of the tender 
document.

B Notwithstanding the various operational flaws that this Board has 
noticed, yet, it is this Board’s opinion that the appellant Company has 
failed to prove that the Adjudication Board had acted in bad faith;

C The PCAB analysed salient documentation in order to ascertain that, 
overall, the process made logical sense.  When analysing the Summary 
of Tenders Received (Single Package Procedure) (signed by Mr Mario 
Borg and the members of the GCC on 11.09.2008) it was noticed that 
the respective tenderers had declared their maximum intake, as being

Key Services Ltd /CC Training Ltd   80
Future Focus Ltd   80
STC Training Ltd 200
St Martin's Education Services   40
Computer Domain Ltd 120

which clearly demonstrates that not all can be judged in the same way, 
regardless of the scores attained. 

Also, when during the hearing, the PCAB made a calculation of the 
unofficial document (draft copy of the first report) submitted to this 
Board by the Chairman of the Adjudication Board while testifying 
under oath, it transpired that 

i. whilst it is true that all the other tenderers were given higher 
percentages between the first and the second report, namely,
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From   61% to 70%
From   66% to 74%
From   64% to 72%
From   66% to 73%

with ‘pro rata’ increases ranging between 10.61% to 14.75% 
respectively, yet

ii. it is also true that in both instances (the first and the second
report) the appellant Company scored the highest score, namely 
72% (first report) and 79% (second report) respectively, which 
also provides enough evidence that a holistic revision was 
carried out, albeit, all things being equal, one cannot definitely 
ascertain the real reason why the upward revision of the 
appellant Company was lower than that of the lowest of the 
other four which was + 10.61%.

In spite of the above, the PCAB feels that, whilst in the first report the 
Adjudication Board would have very much acted in good faith 
considering 50% as a pass mark, it is also possible that a certain mental 
conditioning could have impinged on the final scores highlighted in the 
second report where it was noted that the pass mark was 70%.

Yet, this Board has to consider everything within a context where, both 
in the first and the second report, the Adjudication Board had reached 
the same conclusion and that the relative changes in the scores between 
the first and the second report seemed more to prove a justification as 
to why the same conclusion was arrived at in both reports.      

D This Board also notices the fact that, during the hearing, the appellant 
Company, consciously, refrained from pursuing all the points raised in 
the original objection.  The PCAB is against ‘fishing expeditions’ and 
it has repeatedly publicly stated so in many cases it presided over.  An 
assumption of wrongdoing without proof of evidence is tantamount to 
nothing.  In spite of the fact that, whilst deliberating on this particular 
case, a great amount of effort was made by this Board to try to 
establish whether salient deficiencies identified during the hearing 
could have, possibly, been attributed to ill intent, yet, in the absence of 
proper proof in regard presented by the Appellant Company, this Board 
is not in a position to act ‘ultra vires’ and create scenarios which prima 
faciae do not feature in any way.    

Whilst, as a consequence of (A) to (D) above, this Board finds against the appellant 
Company, yet this Board also recommends that, inter alia, when deciding upon the 
allocation of intakes per qualifying tenderer, the scores attained should be considered 
along with the maximum student intake declared by each tenderer.  This Board is of 
the opinion that, in doing so, the Adjudication Board would be giving credit where it 
deserves most. 
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In view of the above, considering that albeit there were instances which could have 
given grounds for a tenderer to cry foul, yet, this Board cannot condone the fact that 
various items of information were attained in an unorthodox manner and, as a result, 
in terms of the Public Contracts Regulations, 2005, this Board recommends that the 
deposit submitted by the appellants should not be refunded. 

Alfred R Triganza             Anthony Pavia Edwin Muscat
Chairman Member Member

24 November 2008
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 136

Advert. No. 141/2008 - CT 2167/2008

Tender for the Construction, Finishes and Building Services at an Independent    
Living Centre at Hal Far Adult Training Centre

This call for tenders was, for a contracted value of € 666,480 was published in the 
Government Gazette on 17.06.2008.  The (extended) closing date for this call for 
offers was 26.08.2008.

Three (3) different tenderers submitted their offers.

After having been informed that  their offer  had "failed to meet the administrative 
requirements since” they “did not submit Successful Completion Certificate for all 
works whose value exceeded € 1,000,000", C & F Building Contractors Ltd filed an 
objection on 02.10.2008.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened a public hearing on 12.11.2008 to discuss this objection.

Present for the hearing were:

C & F Building Contractors Ltd
Dr Kenneth Grima Legal Representative
Architect Claude Mallia

Asfaltar Ltd
Dr Franco Galea Legal Representative
Mr Paul Magro

National Commission Persons with Disability
Ms Vicky  Gauci Member
Ms Anne-Marie Callus Member

Department of Contracts
Mr Francis Attard Director General (Contracts)



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2008

243

After the Chairman’s brief introduction, Dr Kenneth Grima, legal representative of C 
& F Building Contractors Ltd, the appellant Company, commenced his submission by 
stating that his client decided to file this objection after receiving a letter dated 1 
October 2008 from the Department of Contracts wherein the Company was informed 
that the tender it had submitted had “failed to meet the administrative requirements 
since” it “ did not submit the Successful Completion Certificate for all works whose 
value exceeded €1,000,000.” 

Dr Grima made reference to a letter dated 1 September 2008 wherein the National 
Commission Persons with Disability requested C & F Building Contractors Ltd to 
submit additional information regarding projects “whose value is over €1,000,000”. In 
this letter it was also stated that:

During the first meeting our Evaluation Committee checked the tender 
dossiers for their administrative compliance.

In order for it to reach its decision about the administrative and technical 
compliance of these three tenders, the Evaluation Committee is seeking 
further information in connection with Article 4.2 Paragraph 6 of the 
Instructions to Tenderers.  This paragraph reads as follows:

“They [the company submitting the tender] must provide a list of the works 
carried out over the past three years, accompanied by certificates of 
satisfactory execution for the most important works.  These certificates shall 
indicate the value, date and site of the works and shall specify whether they 
were carried out according to the rules of the trade and properly 
completed.”

The appellants’ legal representative sustained that it was the tender dossier that 
regulated what should be submitted by a tenderer and not the Evaluation Committee.  
He contended that the law stated that the tenderers had to provide a list of works 
carried out over so many years that were the most important.  Here, Dr Grima 
emphasised also that it was the entity submitting the tender that decided which works 
were considered the most important and not the Evaluation Committee.   He argued 
that, apparently, there was a misinterpretation of “…the most important works” 
because someone had decided that this meant those projects “…whose value exceeded 
€1,000,000”. Hence, Dr Grima claimed that the interpretation of the most important 
works was decided unilaterally and incorrectly by somebody in breach of the law, that 
is, the tender conditions.   He continued by stating that C & F Building Contractors 
Ltd had submitted a list of projects that were carried out over a number of years and 
which had a value of circa € 2m and € 5m.  He argued that C & F Building 
Contractors Ltd did not need to submit certificates of satisfactory completion for all 
those “projects whose value is over €1,000,000” because its most important projects 
were those which had a value of between circa € 3m and € 5m and for which it had 
forwarded the required certificates of satisfactory completion.  As a consequence, Dr 
Grima claimed that C & F Building Contractors Ltd’s offer should not have been 
rejected.  

Dr Grima then explained that C & F Building Contractors Ltd had submitted a list of 
contracts with their offer and in the 2nd column they indicated the total value of works 
carried out. At this point, Architect Claude Mallia, also representing the appellant 
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Company, intervened by adding that the word ‘Yes’ in the last column meant that the 
final acceptance certificate had been issued. 

In reply to specific questions by the PCAB regarding the remarks against Items 2, 4, 5 
and 13 on the list attached to the Secretary Evaluation Committee’s letter dated 1 Sept 
2008, Architect Mallia explained that, with regard to the first item, as already 
explained in their reply dated 1 Sept 2008, the amount on the certificate did not tally 
with that on the schedule because, when the former was issued, certain variation had 
not yet been approved while, in respect of the other three items, at the time of 
submission of tender, respective works were still in progress. However, he declared 
that they had submitted nine (9) completion certificates with their offer.

When the PCAB asked about the reply given to the National Commission Persons 
with Disability’s letter dated 1 September 2008, where they were requested to provide 
the required information by Tuesday 9th September 2008, Dr Grima said that on 1 
Sept 2008 C & F Building Contractors Ltd replied that:

‘Regretfully, notwithstanding that the projects were finished to the 
satisfaction of the client and that the full due amount was certified and 
paid for, we are not in possession of your requested extra 
documentation.  Since it is not customary to issue such documentation 
on completion of the project, it is very hard, or practically impossible, to 
convince the clients’ consultants to issue the said certificates.’

He said that in this letter they explained why the certificates were not available.  Dr 
Grima elaborated that when they asked architects to issue certificates of satisfactory 
completion they did not do so and the reason given was that these were not necessary 
once they had already issued certifications of final bills which were paid. Dr Grima 
argued that, once a contractor was paid, it meant that the client was satisfied with the 
execution of completed works otherwise the Company would not have been paid.   Dr 
Grima pointed out that C & F Building Contractors Ltd did not submit the required 
completion certificates not because the projects were not satisfactorily completed but 
because of failure on the part of some Government or private architect/ project 
manager to present a completion certificate. Furthermore, he said that it was also 
common practice that the certification of a final bill by an architect responsible for a 
particular project was equivalent to certificate of satisfactory completion. 

When the appellants’ attention was drawn to the fact that they had answered to the 
National Commission Persons with Disability’s letter on the same day, Dr Grima 
replied that this did not mean that they did not try to obtain such certificates.  He 
explained that, actually, his client had already made such efforts before submitting 
their offer but, unfortunately, these were unsuccessful.  However, the appellants’ legal 
representative reiterated that 

(i) the submission of information regarding  projects  “whose value is over 
€1,000,000” was not a requirement in the tender dossier but it was 
requested by the Evaluation Committee, and

(ii) it was the tenderer that decided which were the most important works and 
not the Evaluation Committee.
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In reply to a specific question by the PCAB, Dr Grima said that the budget available
for this tender was approximately € 667,000 and the fact that C & F Building 
Contractors Ltd had successfully carried out many other Government projects whose 
value were much higher than € 1m showed that the authorities were aware of his 
client’ capabilities. 

At this point the Chairman PCAB said that his understanding was that the reason 
given to disqualify the appellants’ tender was that it failed to submit Successful 
Completion Certificates for all works whose value exceeded € 1m. He said that it 
appeared that, once the number of projects to be submitted by tenderers was not 
specified in the tender dossier, they had a situation where the appellants would not 
have been penalised if they submitted a shorter list of projects but which was still 
accompanied with all relative certificates.  Furthermore, it was stated that, 
hypothetically, it seemed that the Evaluation Committee had argued that a tenderer 
who would have submitted a list of only, say, 4 projects valued at € 1.5m each and 
supported by four certificates, would have been favourably considered and allowed to 
proceed in the evaluation process.  However, following the same line of thought, one 
would be correct to argue that the same Evaluation Committee would have, on the 
other hand, rejected a tenderer’s bid had the latter, hypothetically, provided, say, nine 
certificates only for some 30 projects mentioned in the submission even if these were 
valued at € 3m each.  Needless to say, argued the PCAB’s Chairman, this way of 
evaluating would be highly incorrect.

Whilst the appellants’ representatives concurred with this argument, Arch Mallia also 
stated that once, under Section 4.6.4.2 of Form 4.6.4, it was stated that a tenderer was 
expected to “attach … available references and certificates from the relevant 
Contracting Authorities”, a tenderer did not need to provide such certificates if these 
were not available.  Furthermore, Dr Grima said that, by this statement, the 
Contracting Authority was acknowledging that certain certificates could not be made 
available.  

Ms Vicky Gauci, a member of the Evaluation Committee and Project Leader, 
explained that three tenderers had submitted their offer in this particular call.   She 
said that, after checking the offers for their administrative compliance, the Evaluation 
Committee, after obtaining approval from the Department of Contracts, sought 
clarifications from the tenderers because all of them had something missing (such as 
satisfactory completion certificates) or because amounts did not tally.  

At this stage, Ms Anne-Marie Callus, another member of the Evaluation Committee, 
was asked to take the witness stand.  She gave her testimony under oath.

After making reference to tender dossier’s clause 4.2  para 6 which stipulated that the 
tenderers “must provide a list of the works carried out over the past three years, 
accompanied by certificates of satisfactory execution for the most important works”, 
on the Chairman PCAB’s specific request Ms Callus gave the following breakdown 
in respect of each tenderer’s offer:
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Number of Projects over €1m Number of Value of works carried out as
(Claims for works carried out) Accompanied indicated on Certificates

Certificates  (in Millions)

Asfaltar 7 7 €12+ €6 + €3 +€2, €1+ €1 + €1

Polidano 5 5 €9+ €6 + €3 +€2 + €4

C&F 9 0 Not applicable

At this point, Arch Mallia declared that, contrary to what was stated by the witness, C 
& F Building Contractors Ltd had submitted with their original offer nine (9) letters 
of satisfactory execution of works, the respective values of which were approximately 
€1.9m,  €1.5m,  €5m,  €5m, €1.8m, €8m,  €2.5m, €2m and  €2.3m.  

Dr Franco Galea, legal representative of Asfaltar Ltd, intervened by stating that, in 
their letter dated 1 Sept 2008 the appellants themselves had confirmed that it was not 
possible for them to submit the requested satisfactory completion certificates.  

At this point, Arch Mallia informed those present that he had brought copies of the 
letters which C & F Building Contractors Ltd had submitted with the offer. 

Subsequently, when these were shown to Ms Callus, she confirmed that the majority 
of these documents would have been acceptable.  

During this verification exercise 

(i) it was not understood why the document in respect of Project No 11 
(Serenity Wards – SVDP) was indicated as if it was not submitted

(ii) Arch Mallia clarified that the description of works in respect of warehouse, 
showroom and offices at B’Kara in the document signed by Arch Stephen 
A Mangion referred to Project No 7 – Charles Degiorgio Ltd  

(iii) Ms Callus said that, in respect of a letter regarding Foster Clark Ltd’s 
Project, she would have sought advice from their technical advisor Ms Rita 
Sant A&CE, because it was only indicated that relative works had been 
carried out and therefore it was not known whether these were completed 
satisfactorily or not.

At this stage, the PCAB gave C & F Building Contractors Ltd’s original offer to Ms 
Callus, who confirmed that all the documents shown by Arch Mallia had corroborated 
with those included in the appellants’ offer.  

Here, the Chairman PCAB reiterated that, apparently, the Evaluation Committee 
argued and decided to accept the offers of those tenderers who submitted satisfactory 
completion certificates in respect of all listed projects and to reject the offer of that 
tenderer who did not submit all the certificates in respect of listed projects even 
though the latter submitted more of such listed projects. The PCAB was of the opinion 
that a tenderer should not be excluded for such reasons.   
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At this point, Ms Gauci said that their decision was based on the advice given by the 
Department of Contracts.  However, when Ms Gauci testified under oath, she clarified 
that Mr Bernard Bartolo from the Department of Contracts had only told them that 
they could ask for further clarifications.   The witness confirmed that it was the 
Evaluation Committee that recommended the exclusion of the appellants’ offer and 
the reason given was that the reply given was deemed unsatisfactory.

In his concluding remarks, Dr Galea, representing Asfaltar Ltd, said that on the basis 
of the argument brought forward by appellants’ legal representative, who considered 
the most important works according to their value, they should have, at least, 
submitted the completion certificates thereof.  Dr Galea invited the PCAB to carry out 
an exercise and analyse the declaration made by the appellants and he was convinced 
that it would result that even those of the highest value were not submitted.  

With regard to what had been stated by the appellants’ legal representative regarding 
certification of works and completion certificates, Dr Galea said that these were two 
distinct documents because the former was issued by an architect for payment 
purposes and the latter was issued when a project was taken-over by the client.  

As regards the reason given regarding the item ‘amounts do not tally’, Dr Galea 
claimed that, if there was a variation, they should have, at least, indicated the amount 
paid.

Finally, Dr Galea contended that the issue that could have preoccupied the Evaluation 
Committee most was the fact that the appellants had made a declaration in their offer 
that the take-over certificates had been issued but, when asked to provide a number of 
these certificates, it transpired that these certificates were not available.  Asfaltar Ltd’s 
legal representative maintained that, furthermore, any communication exchanged 
between the appellants and the architects regarding the completion certificates should 
have been supported by written documentation. He pointed out that the difference 
between the appellant Company and the other two tenderers was that the latter had 
provided what was declared in their offer and the former did not provide the required 
certificates when asked to do so by the Evaluation Committee.   

Dr Grima said that the general principle of a tender is to (a) encourage as many as 
interested parties possible to participate and (b) select that tenderer who is considered 
as the most competent and who would be submitting the cheapest offer.  He claimed 
that, as a consequence, the Director of Contracts, the Evaluation Committee and the 
PCAB should not find something trivial to disqualify a tenderer because, otherwise, it 
would not be possible to obtain the best service at the cheapest price.  Dr Grima 
sustained that, if a tenderer had all the necessary experience and was capable in 
carrying out similar works, then such tenderer should be allowed to proceed to the 
next stage of the evaluation process. 

Dr Grima argued that the more competitors one has to choose from during the 
financial evaluation process, the greater the possibility for one to obtain a cheaper 
price.  Needless to say, stated Dr Grima, this would increase the chance of one getting 
better value for money.  

At this stage, the appellants’ legal representative argued that the fact that the nine 
satisfactory completion certificates submitted by C & F Building Contractors Ltd had 
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certified more than € 23 million worth of contracts undertaken by the appellant 
Company in three years, proved that his clients were capable of carrying out such a  
project whose estimated value was, approximately, merely € 600,000.  

Dr Grima claimed that albeit they did not provide the completion certificates of all 
projects, yet they still submitted more than the other two tenderers.  Furthermore, he 
contended that C & F Building Contractors Ltd were rejected on the basis of an 
invented clause which was not found in the tender dossier since in the tender dossier 
they were not required to provide certificates of projects whose value was over € 1
million but ‘certificates of satisfactory execution for the most important works’. He 
emphasised that competition should not be restricted because of a trivial interpretation 
issue. 

Dr Galea responded by stating that what was being stated by his colleague did not do 
justice towards the evaluation process because the Evaluation Committee gave the 
tenderers the opportunity to submit the requested declarations but the appellant 
Company refused this chance and didn’t comply.  He reiterated that, unlike the 
appellants, the other two bidders submitted all the certificates as declared in their 
tender. 

Ms Callus said that the Contracting authority set the threshold of € 1 million because 
they did want bidders to provide certificates of substantial projects only.  She claimed 
that the Evaluation Committee did not want to know only that they were awarded 
contracts but they wanted to establish that such projects had been satisfactory 
completed. 

In reply to a specific question by the PCAB, Mr Francis Attard, Director General 
Contracts, replied that the responsibility of the General Contracts Committee was to 
ensure that the reports submitted by the Evaluation Committees were consistent and 
that it was the Evaluation Committee that was responsible for the adjudication of the 
tenders and not the General Contracts Committee.

At this stage the public hearing was brought to a close and the PCAB proceed with the 
deliberation before reaching its decision.

This Board,

 having noted that the appellants, in terms of their ‘motivated letter of objection’ 
dated 13.10.2008, and also through their verbal submissions presented during the 
public hearing held on the 12.11.2008, had objected to the decision taken by the 
General Contracts Committee;

 having noted the appellant Company’s  argument that once a contractor is paid this 
would automatically imply that the client is satisfied with the execution of 
completed works otherwise the Company would not pay;

 having also noted that Dr Grima pointed out that C & F Building Contractors Ltd 
did not submit the required completion certificates not because the projects were 
not satisfactorily completed but because of failure on the part of some Government 
or private Architect / Project Manager to present a completion certificate;
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 having also heard the appellants’ legal advisor’s argument relating to the fact that 
(a) the submission of information regarding  projects  “whose value is over 
€1,000,000” was not a requirement in the tender dossier but it was requested by the 
Evaluation Committee, and (b) it was the tenderer that decided which are the most 
important works and not the Evaluation Committee;

 having also taken cognizance of the fact that, according to Architect Mallia, C & F 
Building Contractors Ltd’s original offer included nine (9) letters of satisfactory 
execution of works with values ranging between €1.5m and €5m;

 having taken note of Dr Galea’s arguments;

 having noted statements made by both Ms Callus and Ms Gauci, particularly Ms 
Callus confirming that the majority of the supporting documents provided by the 
appellant Company with the latter’s original offer would have been acceptable;

 having noted a lack of clear and objective evaluation techniques in the Evaluation 
Committee’s modus operandi;

reached the following conclusions, namely:

1. The PCAB feels that the Evaluation Committee acted beyond its remit when it 
requested additional information regarding projects “whose value is over 
€1,000,000” as it is the tender document which should regulate what should be 
submitted by a tenderer and not the Evaluation Committee.  Furthermore, this 
Board would like to remark that such praxis is very dangerous and should not be 
encouraged;

2. The PCAB fails to understand the reason why, whilst the Evaluation Committee 
decided to accept the offers of those tenderers who submitted satisfactory 
completion certificates in respect of all listed projects, yet it rejected the offer of 
that tenderer who did not submit all the certificates in respect of listed projects 
even though the latter submitted more of such listed projects;

3. This Board finds that the appellant Company’s track record, as proven by the 
documents submitted, is, in the context of this tender, enough to enable the 
Company to be reinstated in the rest of the evaluation process along with other 
qualifying bids.  

As a consequence of (1) to (3) above this Board finds in favour of the appellant 
Company.

In view of the above and in terms of the Public Contracts Regulations, 2005, this 
Board recommends that the deposit submitted by the appellants should be refunded. 

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

4 December 2008 
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 137

CT 2075/06 – Adv No 381/07
Tender for the Reconstruction of Marsascala Bypass, Marsascala/Zabbar

This call for tenders was, for a contracted value of € 10,307,477 (excl. VAT) was 
published in the Government Gazette on 30.10.2007.  The closing date for this call for 
offers was 20.12.2007.

Four (4) different tenderers submitted their offers.

Following the publication of the ‘Notification of Recommended Tenderers’, Asfaltar 
Ltd filed an objection on 29.09.2008 against the decision by the General Contracts 
Committee against the intended award of tender in caption to Bonnici Brothers Ltd.  

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened three (3) public hearings on 29.10.2008, 14.11.2008, and 
20.11.2008 respectively to discuss this objection.

Present for the hearing were:

Bonnici Brothers Ltd
Dr Adrian Delia Legal Representative
Dr John Gauci Legal Representative
Mr Reuben Aquilina Architect
Mr Mario Bonnici 
Mr Emmanuel Bonnici

    
Asfaltar Ltd 

Dr Michael Sciriha Legal Representative
Dr Franco Galea Legal Representative
Mr Paul Magro Representative of Asfaltar Ltd
Mrs Sandra Magro Architect

Malta Transport Authority
Dr Duncan Borg Myatt Legal Representative
Mr Paul Buhagiar Director ADT, Architect and Adjudication 

Board Member
Mr Vince Micallef Pule Adjudication Board Member
Mr Mario Ellul Consultant Architect

Schembri Joint Venture Ltd
Dr Kenneth Grima Legal Representative

Contracts Department
Mr Francis Attard Director General (Contracts)
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After the Chairman’s brief introduction, Dr Michael Sciriha, representing Asfaltar 
Ltd, was invited to explain the motive of the objection. This was followed by 
interventions by representatives of the Malta Transport Authority - the contracting 
authority - and Bonnici Brothers Ltd, the awarded tenderer.

Dr Michael Sciriha, legal advisor of Asfaltar Ltd, identified the cash flow payments 
schedule and the day work schedule as the main reasons listed in his clients’ letter of 
objection.  He added that Asfaltar Ltd’s offer was found compliant in all other 
respects and was even the lowest in price out of the other tenderers, except for another 
offer which was not party to the objection.  Dr Sciriha argued that it was 
unacceptable, in terms of fairness and transparency, for the Adjudication Board (a) 
not to give full reasons to back the decision for rejection but simply to indicate two 
‘nos’ and (b) to depart from the grid included in the tender document and instead 
drawing up another grid where it overlooked two important factors.

With regards to the ‘Day work Rates Schedule’  Dr Sciriha quoted from the ‘Notes to 
Volume 4 – Schedules of Quantities – Day work Schedules’, viz:  

A day work schedule is to be provided by tenderer in the rare event that 
unforeseen works not covered by the bill of quantities arise.  To facilitate 
checking by the Contracting Authority of the realism of rates quoted by the 
tenderers, the day work schedule will comprise the following:  

The appellants’ legal representative noted that the day work schedule referred to a 
situation of a rare event and he argued that once it did not result that there were any 
unforeseen works, therefore, the day work schedule would never have been resorted 
to.

As far as the ‘Cash Flow Payments Schedule’ is concerned, Dr Sciriha argued that 
cash flow payments schedules are required to check the solvency of a Company.  He 
explained that in the case in hand this did not arise as Page 9 of the tender document 
stated that:

(a) pre-financing shall be permitted in accordance with article 44 of the 
general/special conditions of the contract up to a maximum of 20% of the 
contract value.  In this regard tenderers must indicate their intention to apply 
this provision when submitting their tenders;

(b) interim payments amounting to 90% as per articles 43 and 48.  Then the 
retention and final payment shall be effected according to article 49.

Dr Sciriha remarked that it appeared that the Adjudication Board ignored 

(i) the above-mentioned aspects 

(ii) the presence of a site supervisor 

(iii) that the tenderer was bound by a certain sum of money and by a certain 
amount of work.  
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In the light of the foregoing, Dr Sciriha could not understand how the Adjudication 
Board used the cash flow payment schedule to eliminate a tenderer that was compliant 
and cheaper by 500,000 euros.   

Furthermore, the complainants’ legal advisor stated that it was worrying that the 
Adjudicating Board departed from the pre-established evaluation grid in the tender 
dossier which, per se, did not include the cash flow payments schedule.   He 
contended that the evaluation grid in the tender document was more detailed than the 
one used by the Adjudication Board.

On his part, Dr Duncan Borg Myatt, the contracting authority’s legal advisor, 
explained that correspondence was exchanged between the Contracts Department and 
Asfaltar Ltd wherein it was explained that there was a mistake in the evaluation grid, 
in the sense that there were certain documents indicated as missing.   He added that 
this fact was referred to in page 3 of the ‘letter of objection’ of Asfaltar Ltd under (A) 
‘Tender Form and Appendix in accordance with forms provided in Volume 1, Section 
2’.   Dr Borg Myatt remarked that it was later clarified that Asfaltar Ltd had in fact 
submitted the forms provided in Volume 1, Section 2 that were previously indicated 
as missing and he added that this did not influence the decision to reject Asfaltar Ltd’s 
tender because the Adjudicating Board was aware of that correction.

Dr Borg Myatt stated that the tender of Asfaltar Ltd was rejected for the non-
submission of the: 

a. cash flow payments schedule and

b. day work rates schedule 

that were both requested in envelope 3 which related to financing referred to in 
Section 14.3.2.10 (page 29 of the tender document as well as the notes to volume 4).  

Dr Borg Myatt remarked that, for the sake of transparency, the Adjudication Board 
had to deliberate on the documents submitted and in the case of Asfaltar Ltd the cash 
flow payments schedule and the daywork schedule were neither submitted in envelope 
3 nor at any other stage of the tendering process. 

Dr Borg Myatt explained that the need for the day work schedule would arise if the 
need arose for unforeseen works, eg discovery of historic remains in the course of 
work, so that the contracting authority would not have to negotiate the rates for such 
works.  The Adjudication Board could not overlook the fact that these two requested 
documents were missing from Asfaltar Ltd’s offer thus rendering its submissions with 
regard to envelop 3 not in order which in turn led to the rejection of the tender.

Dr Borg Myatt explained that if the appellant Company was contending that, 
elsewhere in the tendering process, it had submitted a document equivalent to the cash 
flow payments schedule that was the appellants’ interpretation.  However, the fact 
remained, argued Dr Borg Myatt that the Adjudication Board did not find all that was 
requested in envelope 3.

Dr Franco Galea, another legal representative of Asfaltar Ltd, requested the 
representative of the Contracting Authority to indicate which forms were not 
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submitted by his client Company.  He explained that the notes to Volume 4 indicated 
that the “day work schedule is to be provided by the tenderer in the rare event that 
unforeseen works not covered by the bill of quantities arise”.  To Dr Galea, that 
meant that the day work schedule was to be provided when the unforeseen works 
arose and not before and he further stated that, in fact, there was no document titled 
‘day work schedule’ in volume 4.

Dr Adrian Delia, legal advisor of Bonnici Brothers Ltd, remarked that the notes to 
volume 4 subsection (a) stated that: 

“a list of the various classes of labour and construction plant for which basic 
day work rates or prices are given, together with a statement of the conditions 
under which the Contractor will be paid for work executed on a day work 
basis.” 

Dr Galea intervened to state that the contracting authority departed on the wrong foot 
from the very start because the notes to volume 4 stated that a day work schedule was 
required if unforeseen works arise and, therefore, if one did not predict unforeseen 
works, the need for a day work schedule did not arise.  Dr Galea argued that it would 
have made sense had a discrepancy arose between the drawings and the bill of 
quantities, i.e. the bill of quantities was not covering all the works, however, that did 
not arise in this case.  

The Chairman PCAB asked if that could also refer to works cropping up in the course 
of works which might not be covered with the established rates and then ad hoc rates 
would have to be negotiated, in which case the contractor might request higher rates.  
He added that the purpose of the day work schedule would be to establish rates or 
prices to cover such eventualities.  

Dr Galea explained that the tender document already provided the necessary controls 
with regard to variations and, moreover, there was also the supervisor on site.  He 
added that there was a specific clause included in all tenders that stated that if there 
resulted more works than those contemplated in the bill of quantities and those works 
were of a similar nature then the same established prices would apply.  

At this stage the PCAB’s Chairman requested that interested parties need to explain to 
all those present which prices would apply if, in the course of works, there were 
works of an extraordinary nature.

Dr Galea stated that the tenderer had no discretion in such cases because, according to 
the tender document, that remained at the Contracting Authority’s discretion.  

Regarding the cash flow payments Dr Franco Galea submitted that if one referred to 
page 29 one would find the cash flow payments during the project.  However, if one 
were to go through the tender document one would find no reference to ‘cash flow 
payments’, but the only reference to ‘cash flow’ was in the evaluation grid of the 
tender document at page 95 where it was stated that:

Tenderer has access to credit and other financial facilities to cover the 
required cash flow for the duration of the contract.  The amount of credit 
available must exceed the equivalent of Lm 500,000.   
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Dr Galea added that one had to submit (a) the audited accounts, (b) the income 
forecast and a bank document, namely (c) a bank guarantee, stating that the bank was 
going to grant credit to the tenderer for the whole project - all of which had been 
submitted by his client Company.  He maintained that the term “schedule” was not 
mentioned anywhere in the tender document.  

Dr Delia pointed out that those were items requested in envelope 2, whereas the 
objection referred to documents requested in envelope 3.  He claimed that the 
appellant Company was trying to cover up the missing documents.  

Dr Galea explained that they were not claiming that the bank guarantee was 
equivalent to the cash flow payments but that the tender document did not provide the 
format that the cash flow payments schedule had to be presented in.  However, he 
reiterated that all the documents referred to in the evaluation grid had been submitted 
and that the tenderer was not requested to fill in any schedule. 

The Chairman PCAB remarked that one had to establish what the cash flow payments 
referred to because, in his view, cash flow meant an implicit financial capacity 
comfort.  He added that cash flow projections, on which the appellant Company’s 
tender was rejected, referred to the claims for payment that the contractor would be 
presenting to the contracting authority and that document had to be submitted once the 
contracting authority requested it.  He asked whether there was any document stating 
that the tenderer was going to abide by the conditions of the contract.  

Dr Galea explained that the tender document provided for pre-financing, meaning that 
the sum was established and his client had indicated that he would be requesting the 
full amount.  He further explained that (a) the contracting authority knew that it had to 
fork out the pre-financing, (b) the tenderer had to indicate in the tender documentation 
the timeline/phases in which the works were scheduled to be executed and (c) the 
tender document established the procedure how payments were to be effected.  Dr 
Galea contended that the way things were, the contracting authority could easily 
assess when and how payments would fall due.  

Dr Delia observed that what was being said was meant to illustrate what the appellant 
Company had submitted whereas the hearing was concerned with what the appellant 
Company had not submitted.  He stated that, from what they heard, so far nobody had 
said that the two documents in question were not requested or that they were 
submitted.  Dr Delia stated that the notes to volume 4 section (a) explained clearly the 
day work schedule and added that it was equally clear that it was not submitted by the 
appellant Company.  Then, Dr Delia quoted from section (b) of the notes to volume 4: 

the nominal quantities for each item of day work.  The rates to be entered by 
the tender against each basic day work item should include the Contractor’s 
profit, overheads, supervision and other charges.    

Dr Delia argued that it was not a question of submitting an incomplete schedule but 
that Asfaltar Ltd submitted no schedule at all. He explained that the evaluation grid 
was the paper on which the Adjudication Board would tick what documents had been 
submitted but the requirements emerged from the tender document and the fact that 
‘no’ was indicated on the grid meant that the relative documents were not submitted.  
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Regarding the cash flow payments schedule, Dr Delia remarked that, irrespective of 
the reason why the contracting authority was requesting it, the fact remained that this 
schedule was: 

 requested
 mandatory 

and that it was clearly indicated in page 29 that this schedule was 

 to be inserted ONLY in package 3 

because it was a financial item and without it one could not arrive at a price, even 
though the objection did not concern the price as such.

Dr Galea remarked that one could not overlook the first sentence under ‘day work 
schedule’ of the notes to volume 4 because the clause did not refer to any unforeseen 
works but to unforeseen works not covered by the bill of quantities.  He argued that 
his clients’ interpretation was that if one reckoned that all the works were covered by 
the bill of quantities, then the need for a day work schedule did not arise, and, added,  
that the text was clear to his clients, so much so, that no clarification was sought in 
that regard.  Dr Galea maintained that his client Company had submitted all the rates 
required. 

Architect Paul Buhagiar, an Adjudicating Board member, under oath and on cross-
examination, explained that, under normal circumstances, albeit tests would have been 
carried out on site so as to minimize variations, yet, no matter how rigorous the tests 
would have been, something not covered by the bill of quantities would usually crop 
up.  He admitted that perhaps the term ‘rare’ did not reflect reality because variation 
in works was not that rare, such as, in the case of a storm that could devastate work in 
progress or in the event that historic remains were uncovered.  

To the question put forward by the Chairman PCAB as to whether the unforeseen 
works meant 

 extra works but of the same nature or
 works of a totally different nature

Mr Buhagiar replied that the works that featured in the plans were all included in the 
bill of quantities. However, the same witness added that the value of the unforeseen 
works that could arise had to be worked out on the day work rates. Mr Buhagiar stated 
that this was the first time that he sat on an Adjudication Board and, therefore, could 
not tell if there were previous instances when a tender was awarded to a bidder who 
failed to submit the requested day work schedule. Yet, he added that, in this instance, 
the day work schedule was requested and that one of the tenderers had submitted it. 
The Chairman PCAB remarked that the fact that only one tenderer seemed to have 
understood what the contracting authority meant by the day work schedule might have 
been an indication that things were not laid down in a clear manner.  
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At this point, Dr Sciriha added that the bidders that participated in the tendering 
process were quite experienced in this line of work.  Dr Sciriha contented that, in the 
third envelope submitted by Asfaltar Ltd, one could find both the breakdown rates and 
the day work rates.  

Mr Buhagiar reiterated that the Adjudicating Board did not find the day work 
schedule in envelope 3 submitted by Asfaltar Ltd and he confirmed that all the offers 
were evaluated throughout the whole process by the same Adjudication Board and 
that the board went through all the documentation.  

Dr Delia insisted that Asfaltar Ltd did not submit the day work rates and at that point 
quoted from page 5 of Asfaltar Ltd’s letter of objection:

“Therefore before one proceeds to deliberate whether the tenderer failed to 
submit a day work schedule one must decide whether the day work schedule 
was in fact required.   For a day work schedule to be required there must first 
arise unforeseen works not covered by the bills of quantities.  Nowhere does it 
result that these unforeseen works did arise and therefore tenderers were not 
required to submit a day work schedule”.  

Dr Sciriha contended that their legal arguments still held because the contracting 
authority had all that was required in terms of rates and that Asfaltar Ltd’s offer had 
all that the tender document requested in the spirit of the law.  He added that the day 
work schedule was a novelty which was not properly qualified, so much so, that all 
the tenderers did not submit it except for one  

Mr Buhagiar confirmed that, with regard to the cash flow payments and the day work 
schedules, all tenderers were found lacking except for the awarded tenderer.  

Ms Sandra Magro, an Architect representing Asfaltar Ltd, under oath, stated that in 
envelope 3 there was a breakdown in terms of labour, materials, plant, equipment, unit 
cost and so forth in respect of all the items in the bill of quantities.  She contended that 
all the rates for labour, plant and so on were there if the contracting authority needed 
to undertake any work in an unforeseen circumstance.   She added that, although the 
day work schedule referred to classes of labour and construction plant, there should 
have also been rates for materials, like concrete.

The Chairman PCAB asked Mr Buhagiar if the Adjudication Board considered that 
the rates make-up in envelope 3 were applicable both to the items in the bill of 
quantities and, similarly, to unforeseen works.  Mr Buhagiar stated that the rates for 
the items in the bill of quantities were required to arrive at the cost of works and those 
rates were in fact submitted by Asfaltar Ltd and added that those rates were applicable 
also to variations provided that  the works were of the same nature as those included 
in the bill of quantities.

The Chairman PCAB asked (a) what were the ‘unforeseen circumstances’ in respect 
of which the tenderer was expected to quote the day work rates, and (b) whether the 
tender document qualified the unforeseen works.  Moreover, he questioned how the 
Adjudication Board could disqualify a tenderer for not quoting the rates for something 
which was unknown, i.e. unforeseen and even rare.  
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Dr Delia argued that the event was unforeseen and the tender document was not 
asking for the price of the unforeseen event but tenderers were asked to submit the 
price of the various classes of labour and construction plant to facilitate checking by 
the contracting authority irrespective of whether the unforeseen event would have 
been an earthquake, a historical site or anything else. Dr Delia reiterated that the 
contracting authority was not contending that Asfaltar Ltd did not give all the day 
work rates but that Asfaltar Ltd did not submit any schedule at all.  Dr Delia argued 
that, whether the request for a day work schedule was reasonable or not, should have 
been clarified with the contracting authority beforehand.  He maintained that these 
provisions were introduced as from 2004 with the advent of EU funding.  

On cross-examination, Architect Magro went on to explain that the rates make up did 
not refer specifically to, say, an excavator or a labourer, but referred to instances 
where one could go to “excavation”, in which case a technical person, such as the 
supervisor, would be able to arrive at the rate of the excavator because a technical 
person would know what excavation works entailed in terms of labour and plant.  She 
emphasised that an architect would find no difficulty to arrive at the rates of items of 
plant and classes of labour for road works from the rates make up and insisted that no 
specific format for the day work schedule was given in the tender document. Architect 
Magro claimed that the list of day work rates presented by Bonnici Brothers Ltd, 
which she glimpsed at from a distance, could not be an exhaustive one because there 
were items which she was sure that these would not have been included, such as, a 
tunnel boring machine.

Mr Reuben Aquilina, Architect representing Bonnici Brothers Ltd, on cross-
examination explained that what tenderers were requested to submit were the rates for 
different classes of labour and construction plant and not the list of unforeseen events.  
He added that he presented the rates in respect of the labour and plant normally used 
in road works, in his case the eleven items he had already given in envelope 2.  He 
explained that, from the hourly rates quoted, one could easily arrive, for example, at 
the cost of unforeseen works, e.g. 3 labourers for 4 hours at so much per hour, or 3 
hours for an excavator at so much per hour. Architect Magro intervened to state that 
she was certain that Bonnici Brothers Ltd had more items of labour and equipment 
than those on the list and insisted that circumstances could arise for the use of 
specialised machinery, e.g. a tunnel boring machine, which she was certain was not on 
the list presented by Bonnici Brothers Ltd.

At this point the Chairman PCAB asked if the day work rates were the same as those 
in the bill of quantities, i.e. whether in essence they were the same even though they 
were presented differently.

Architect Aquilina further explained that the rates given by Bonnici Brothers Ltd in 
respect of the bill of quantities were given in, say, cubic metres or per square metre 
whereas in the day work schedule the rates were given on an hourly or daily basis.  
Architect Aquilina confirmed that although the rates in the bill of quantities (e.g. in 
cubic or square metres) were quoted differently from the day work rates (hourly or 
daily basis), basically Bonnici Brothers Ltd quoted the same rates in both instances.  

At this point Dr Delia remarked that, even if it were possible to extract the hourly 
rates from the rates make up, still, the contracting authority requested the day work 
rates and tenderers were free to quote day work rates differently from those applicable 
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to the bill of quantities.  Dr Delia claimed that what Architect Magro was stating 
meant that Asfaltar Ltd did not submit the day work rates schedule - as a matter of 
fact it had already been established that the day work rates schedule was not 
physically submitted in envelope 3 – because a technical person could perhaps arrive 
at them from the rates make up.  

To a set of questions put forward by Dr Sciriha, Mr Buhagiar explained that:

 the rates make-up referred to the breakdown of the rates applicable to items in 
the bill of quantities in terms of the amount of labour, material and plant 
involved whereas what was being requested in the day work schedule were the 
individual rates for plant and labour applicable to ‘unforeseen’ works not 
covered by the bill of quantities; 

 once the day work rates schedule was requested in the tender document, then 
the Adjudication Board was obliged to ensure that tenderers submitted this 
schedule;  

 although the Adjudication Board did arrive at the price of each lot from the 
rates given by Asfaltar Ltd and, consequently, at the total price in respect of 
the offers made by the tenderers participating in stage 3 of the tendering 
process, Mr Buhagiar insisted that the rates of the items in the bill of quantities 
was one thing and the day work rates schedule was another; 

 the Adjudication Board was made up of a non-voting chairman, Engineer Paul 
Cardona, and three members, architects Henry Sultana and himself (Paul 
Buhagiar) together with Mr Vincent Micallef Pule, ADT Director, with Mr 
Angelo Camilleri acting as board secretary.  Mr Buhagiar explained that 
architect Mario Ellul, an ADT employee, was engaged by the Adjudication 
Board as consultant to prepare a comparative analysis of the rates submitted 
by the tenderers whereas Mr Francis Cassar, ADT’s Financial Controller, was 
engaged to give advice on financial matters. Mr Buhagiar stated that the 
Adjudication Board 

o examined the reports drawn up by the consultants
o asked questions where nesessary 

but, ultimately, it was the Adjudication Board that decided and that it did so 
unanimously; and 

 the Adjudication Board verified whether tenderers submitted the cash flow 
payments schedule and the day work rates schedule.  

At this point, Dr Sciriha requested the minutes of the Adjudication Board, specifically 
those relating to the meeting of the 6th August 2008 because he suspected that what 
Mr Buhagiar was saying did not corroborate with what actually took place.  In turn, 
Dr Delia remarked that it appeared that the appellants knew of the contents of the 
minutes of the Adjudication Board, which document was sensitive and that, legally, it 
should have been accessible only to the ADT.  Dr Delia said that he was considering 
presenting a judicial protest in court about the matter.



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2008

259

Dr Delia claimed that the tender document indicated which documents were required 
and not the evaluation grid   He then quoted from a letter dated 19th September 2008 
which the Director of Contracts sent to Asfaltar Ltd which, inter alia, stated:

“Thank you for participating in the above-mentioned tender procedure.  
However, I regret to inform you that the tender submitted by you was not 
financially compliant.  It was observed that the tender submitted did not 
contain cash-flow payment schedules and the Day Work Schedule”.

Mr Buhagiar reported that whilst the tender documentation submitted by Asfaltar Ltd 
in envelope 3 did include the rates make up as per para. 14.3.1.13 in page 29 which 
was referred to by Architect Magro, however, it did not include the cash flow 
payments schedule during the project referred to in para 14.3.2.12 in page 29 and the 
day work rates schedule referred to in the notes to volume 4.  

Dr Delia insisted that he was not contesting what Asfaltar Ltd submitted but what 
Asfaltar Ltd did not submit.

Dr Sciriha referred to page 9 of the tender document under section ‘payment’ from (a) 
to (d) and remarked that the tenderer could not depart from those provisions.  

Architect Magro insisted that the rates for unforeseen works were made available by 
Asfaltar Ltd as much as they were in the case of Bonnici Brothers Ltd. because she 
claimed that the supervisor on site, who would be a technical person, would be able to 
work them out from the information already submitted by Asfaltar Ltd.

Dr Sciriha requested that Architenct Robert Sant, who had been contracted by ADT to 
act as supervisor, be asked to give evidence as to whether he could extract the day 
work rates from the information already provided by Asfaltar Ltd in its tender 
documentation.  

Architect Buhagiar informed those present that Architect Sant had not signed the 
contract as supervisor with the ADT and, as a consequence, the order to start work 
could not be issued.  

Architect Aquilina reacted by saying that the day work schedule formed part of the 
contract and the supervisor required it to facilitate his work in cases of unforeseen 
works.

Architect Magro stated that she had already explained that although Asfaltar Ltd did 
not submit individual rates it had submitted the necessary information to arrive at any 
individual hourly or daily rate. 
Dr Delia remarked that it would appear that Asfaltar Ltd did not submit a requirement 
because they thought that one could arrive at it from the other information that it had 
submitted.  

Dr Sciriha remarked that he wished to call as witness an architect who had experience 
in the role of supervisor over a project similar to the one under consideration.   He 
added that given the technical aspects brought up by the architects representing the 
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interested parties, the evidence of an independent technical person would provide 
comfort to all concerned, even to the PCAB. 

The Chairman PCAB remarked that, as far as the PCAB was concerned, it did not 
require any further evidence to conduct its deliberations however if any one of the 
parties concerned felt the need to call further witnesses then the PCAB would find no 
objection for the sake of transparency and comfort.  

Following an exchange of legal arguments between the parties concerned the 
following emerged:

(i) Dr Sciriha, representing the appellant Company, requested the PCAB to 
appoint an architect to give an expert opinion on the evidence given by 
Architects Sandra Magro and Aquilina respectively, and, without prejudice 
to that request, he requested the PCAB to provide access to an ex-parte
expert – nominated by the appellant Company – to those documents 
permissible at law;

(ii) with regard to the appellants’ request for the PCAB to appoint an expert, 
Dr Delia, legal representative of the awarded tenderer, referred to article 
83 (9) of the Public Contracts Regulations which already provided for the 
PCAB to appoint expert/s on its own initiative and not when so requested 
by third parties.  Dr Delia found no objection to the appellants’ request to 
produce an ex-parte witness provided that the witness would not examine 
or even comment on a tender that was not the subject of the objection 
brought before the PCAB;

(iii) the name of the witness would be communicated after the hearing that was 
to take place on Tuesday 4th November 2008 concerning an objection 
lodged by Schembri Joint Venture Ltd with regard to the exclusion of its 
bid in the course of the same tendering process.  

Further public hearing held at the Department of Contracts on Friday, 14 
November 2008 at 16.45 hours.

As agreed during the public hearing of  29 October 2008 and through correspondence 
that had been exchanged between all the parties concerned, it was agreed to hold this 
joint hearing so that Asfaltar Ltd, Schembri Joint Venture Ltd and Bonnici Brothers 
Ltd would present experts to give evidence as to whether it was possible for a 
technical person to extrapolate daily or hourly rates for different classes of labour and 
construction plant – as requested under ‘day work schedule’ in the Notes to Volume 4 
– Schedule of Quantities - from the rates make up of the priced bill of quantities.

Mr Anthony Cassar, an architect and civil engineer, was summoned by Dr Kenneth 
Grima, legal represestative of Schembri Joint Venture Ltd, to take the stand.  
Architect Cassar, under oath, declared that he had no interest in the tender under 
reference.  During the course of the said hearing Architect Cassar … 

 stated that Schembri Joint Venture Ltd had presented him with a set of the 
rates make up and the notes to volume 4 – schedule of quantities - which were 
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verified during the hearing to be a copy of those submitted by Schembri Joint 
Venture Ltd in evelope 3, to carry out an exercise with a view to establishing 
whether daily or hourly rates could be worked out from the rates quoted in the 
bill of quantities;

 analysed the rates make up and the bill of quantities, an exercise that took him 
about 10 hours and produced a set of rates. From this exercise it emerged that 
under ‘different classes of labour’ there was indicated an employee @ Lm 5 
per hour and a warden @ Lm 3.64 per hour whereas under ‘plant and 
machinery’ the following were listed: excavator @ Lm 45 per hour, 
jackhammer and compressor @ Lm 5.50 per hour, bobcat / Hiab / skip / 
handtools (e.g. a shovel) @ Lm100 per day, truck @ Lm 50 per trip and there 
were also a bowser and a pole planting machine.  He remarked that this 
exercise could be undertaken by any architect though it usually was the work 
of a quantity surveyor;

 conceded that there were no rates for the different classes of labour but that he 
considered the rate for labour at Lm 5 per hour as an average rate because the 
normal rate of an unskilled labourer was about Lm1.60 per hour and that of a 
skilled labourer was of about Lm 3 per hour;

 noted that para (a) in the Notes to Volume 4 under ‘day work schedule’ it was 
stated: 

a list of the various classes of labour and construction plant for which 
basic day work rates or prices are given, together with a statement of 
the conditions under which the Contractor will be paid for work 
executed on a day work basis. 

 stated that Schembri Joint Venture Ltd gave him neither a cash flow payments 
schedule, which, to him would have represented a breakdown of the payments 
that had to be made to the contractor, nor did he come across the list or 
schedule of day work rates for the different classes of labour and construction 
plant.

Dr Grima, stated tht the workings produced by Architect Cassar proved that, in fact, 
the submission by Schembri Joint Venture Ltd did contain rates per hour and per day 
and prices as required in para (a) of the notes to volume 4 unlike what the 
Adjudication Board had indicated, i.e. that no such rates were submitted.  He added 
that the rates were extracted from the breakdown of rates submitted in envelope 3.  
Architect Cassar said that the rates for the main items of plant required for road 
construction were there.

Mr Stuart Azzopardi, another architect, was summoned by Dr Sciriha, legal 
representative of Asfaltar Ltd.  Under oath, Mr Azzopardi declared that he had 
worked on this tender on behalf of Penza Construction Ltd, which tenderer had been 
disqualified at an earlier stage of the tendering process.  However, notwithstanding, he 
did not render any service to the contractors involved in these two appeals.  
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Architect Azzopardi …

 conceded that he had limited time, a few hours in fact, to go through the rates 
make up presented to him by Asfaltar Ltd.   He went on to explain that, as a 
technical person, he would be able to work out the rates for different classes of 
labour and construction plant from the rates make up and the programme of 
works presented by Asfaltar Ltd.  He added that he could even arrive at the 
nominal quantities per day of construction plant, e.g. the amount of material 
that an excavator could excavate in a day.  As an example, Architect 
Azzopardi explained that from the programme of works he would obtain the 
amount of excavation works involved and the time required to carry it out, 
then from the rates in the bill of quantities and from the rates make up he 
would arrive at the rates for labour (even its different classes) and the 
construction plant like an excavator, a truck and so forth.  He added that in 
case unforeseen works involving trenching arose, the site supervisor could 
charge the rates found under trenching in the bill of quantities, which would be 
the lowest rates.  Architect Azzopardi continued that in a case where the roller, 
the grader and the driver were to be involved, one could work out the rates 
individually;

 to the question put forward by Dr Grima as to what was the difference 
between ‘modification’ and ‘variation’ works and ‘unforeseen’ works in road 
construction, Architect Azzopardi remarked that unless something 
extraordinary arose, what usually happened was that more trench work would 
be involved or else instead of excavating in soft stone one would encounter 
hard stone.  However, the same witness proceeded by stating that the rates in 
the bill of quantities relative to trenching in hard stone would apply;

 claimed that the list of classes of labour and construction plant that a 
contractor was asked to submit could hardly ever be exhaustive.  Yet, the bill 
of quantities was very detailed in this respect.  He noted that the day work 
schedule referred to various classes of labour but was not specific. 

The Chairman PCAB asked Architect Buhagiar whether he agreed with what 
Architect Azzopardi had just explained.  Architect Buhagiar declared that he did not 
agree with the method explained by Architect Azzopardi because the programme of 
works submitted could undergo changes during execution and, with regard to the rates 
for various classes of labour, they were interested only in the rate of a labourer – to 
apply it for unforeseen works whatever those might be - rather than the rate of a 
labourer that would change according to the different types of work that he would be 
detailed to do.  

To a direct question by the PCAB, Architect Buhagiar was unable to indicate how 
many items on the list would have satisfied the contracting authority.  

Architect Azzopardi stated that the term ‘foreman’ was not exhaustive because, even 
at foremen level, there were grades, e.g. a foreman on asfalting works had a different 
grade from another one detailed on other works.  In this respect, Dr Grima intervened 
to observe that in his clients’ case, the average rate of labour was given, namely, Lm 5 
per hour, and he was disqualified whereas Architect Buhagiar now stated that the 
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Adjudication Board was interested in one rate.   Architect Buhagiar insisted that the 
contracting authority wanted one rate for a labourer irrespective of the job he was 
detailed to and not one rate applicable for a skilled or unskilled or technical person 
and so forth. 

To questions put forward by Dr Delia, Architect Azzopardi replied that he received no 
instructions with regard to the cash flow payments during the project and that with 
regard  to the day work schedule he would need the programme of works along with 
the rates make up to work the rates of a labourer on a particular job.  Dr Delia 
remarked that, contrary to what architect Azzopardi was trying to impress, it was not 
at all simple to carry out this rates-extraction exercise.

Mr Maurice Galea, an Architect and Civil Engineer, was summoned as a witness by 
Dr Delia, legal representative of Bonnici Brothers Ltd, and, under oath, Mr Galea 
declared that he was in no way professionally connected with the tenderer or had in 
any way participated in the submission of any offer. Mr Galea stated that he graduated 
in architecture in 1955, worked for a long time at the Water Works and Industry 
Departments and at the Malta Development Corporation and that he acted as technical 
adviser to the Contracts Department for about 13 years.

On being cross-examined, Mr Galea submitted the following explanations:

 In his view the cash flow payments during the project referred to in clause 
14.2.3.12 (page 29) of the tender document represented a forecast, usually 
reviewable on a monthly basis, of the payments that the contracting authority 
would have to provide to the contractor.   He added that the provisions of para 
(a) to (d) under ‘Payments’ (page 9) of the tender document were general 
provisions of how payments were to be effected but the cash flow payments 
schedule, which was tied to the programme of works, was still required 
because that quantified the payments and established the date the payments 
would fall due;

 With regards to the rates make up, Architect Galea stated that this was a 
breakdown of the rates in the bill of quantities in terms of 

 labour
 materials
 plant and
 equipment  

He added that this was not always requested but it was useful in case of 
variations to arrive at the rates applicable to those variations;

 Mr Galea remarked that he disagreed with Architect Azzopardi with regard to 
the relationship between the rates in the bill of quantities and the day work 
rates.  According to him, the day work rates served a different purpose because 
they were applicable to odd jobs not included in the bill of quantities, such as, 
in case the contracting authority required the services of 4 labourers for 3 hrs 
or a crane for five hours.  He remarked that the day work rates were usually 
higher than those applicable to the rates in the bill of quantities because the 
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latter were based on a high volume of work whereas the day work rates would 
involve undertaking small jobs and therefore had to take into account other 
considerations, such as, mobilisation and demobilisation costs.  As an 
example, he mentioned the day work rate of Lm 4.50 per hour for a labourer 
and Lm 5.50 per hour for a skilled labourer.  

At this point, the Chairman PCAB asked whether the rates in the bill of 
quantities and the day work rates were the same in the case of the awarded 
tenderer.  Architect Buhagiar replied that albeit the said rates were the same, 
yet, Bonnici Brothers Ltd could have presented different rates but the 
important thing was to have both rates.  Architect Aquilina, intervening on 
behalf of Bonnici Brothers Ltd, tried to explain that, in an earlier intervention 
during the same hearing proceedings of this appeal, he did not say that both 
sets of rates were the same because one was given in cubic metres and the 
other on a daily/hourly basis.  What he did say, continued Architect Aquilina, 
was that, in his computations, he started with the day work rates but ended up 
differently. Architect Aquilina contended that he never said that both sets of 
rates were the same.  

This claim was received with a certain level of disagreement by many of those 
present for the hearing with the latter claiming that, during the previous 
meeting, Architect Aquilina had said that the two sets of rates were basically 
the same;

 Architect Galea explained that one could not give a standard rate because, for 
example, there were excavators of different capacities and one ought to quote 
a rate for each according to its capacity.   He added that if only one rate were 
to be given for an item of equipment, say, an excavator, one wouldn’t know 
for which type of excavator that rate referred because, for example, ordering a 
crane of 10 tons was different from ordering a crane of 20 tons;

 Architect Galea tended to disagree with Architect Azzopardi for the latter 
basing his workings on the rates make up in relation to the programme of 
works because, on a large project, it usually happened that the programme of 
works would be subject to various revisions or modifications;

 With regard to the nominal quantities for each item of day work referred to in 
para (b) under ‘day work schedule’ as stated in the notes to Volume 4, 
Architect Galea agreed that, although it was not very clear, he understood that 
the term referred to the capacity of the plant, e.g. how much material would an 
excavator excavate in an hour or a day.  He added that the problem with day 
work rates was that if the excavator was on site for, say, 4 hours, then one had 
to verify that it, in fact, excavated the amount of material relative to its 
capacity otherwise one would end up paying the rate for 4 hours when it might 
have been idle for some of that time;

 Mr Galea declared that he would not be satisfied if the day work rates were not 
given because he would encounter problems when day works arise at 
implementation stage.  He added that, in his opinion, one could not extract 
correct day work rates from the data available in the bill of quantities and the 
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rates breakdown.  He reiterated that one could use the normal rates for works 
that vary from that in the bill of quantities but that were similar in nature. 
However, Architect Galea continued by stating that day work was something 
completely different because it represented only labour and plant together or 
separately;

 The Chairman PCAB remarked that no template was provided in the tender 
document with regard to the day work schedule and asked what would 
constitute an exhaustive list of classes of labour and construction plant for the 
works contemplated in the tender.  For example, he asked whether 10 items or 
15 items would be enough when the likelihood could mean that 20 or perhaps, 
50 items would be far more realistic.  He proceeded by asking whether, on the 
other hand, would a list of four (4) items be adequate so long as a list was 
presented.   On these same lines, Architect Anthony Cassar remarked that it 
would have been better to have the list of day work rates, however, he 
wondered where such a list would start and end given that even the term 
‘excavator’ was not exhaustive enough in view of the different types/sizes of 
excavators available.  

Architect Galea conceded that 

(a) it would have been better had a template been provided in the 
tender document and

(b) in the case of classes of labour or construction plant not covered by 
the day work schedule, one would still have to establish or 
negotiate the rate per hour or day. 

Mr Galea remarked that the tender document was quite clear in requesting the 
list.

When the Chairman PCAB asked if there were any other witnesses, Dr Grima 
remarked that although Architect Mario Ellul, who acted as advisor to the 
Adjudication Board, was at that time abroad, he still intended to call him to give 
evidence because he alleged that it was Mr Ellul who had advised the Adjudication 
Board to reject his client Company’s offer.  Architect Buhagiar stated that the 
Adjudication Board had examined the advice given by Arhictect Ellul and although it 
did not amount to a cut and paste exercise, the Adjudication Board, unanimously, 
endorsed the report by Architect Ellul.  The PCAB argued that, in the circumstances, 
the evidence of Architect Ellul would not be relevant because once the Adjudication 
Board unanimously adopted his advice, in part or in full, then clarifications, if any, 
had to be sought from the Adjudication Board.  Besides, the PCAB had heard enough 
contrasting views to enable it to come to a conclusion.  Dr Grima informed the PCAB 
that, in the circumstances, he had no further witnesses.

At this stage it was agreed that the winding up with regard to both objections would 
take place during two separate hearings on established dates convenient to all 
interested parties.
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Further public hearing held at the Department of Contracts on Thursday, 20 
November 2008 at 16.45 hrs.

The Chairman PCAB started by inviting Dr Sciriha, legal representative of Asfaltar 
Ltd, to deliver his concluding remarks.

Dr Sciriha made the following submissions:

Dr Sciriha commenced his intervention by inviting the PCAB to look into this case 
with the aim to 

a. ensure that justice, equity and fairness, are done 
and

b. take into account the credibility and the consistency of the witnesses.  

He argued that the PCAB should not deliberate solely on the basis of the papers 
produced or on whether certain forms were or were not in the documentation 
submitted in connection with this tender but that the PCAB should take into account 
the general feeling of the whole process.  In order that justice would be done in this 
case Dr Sciriha contended that one had to ensure that the tender should be awarded to 
a competent contractor and whose bid was the cheapest, in other words, to the 
tenderer that offered good value for money. 

Dr Sciriha maintained that he was very open in the way he presented his case because 
his client Company had nothing to hide.  He stressed that, at no point, the appellants 
did they admit that they did not submit the day work rates schedule or the cash flow 
payments (during the project) schedule and insisted that there were no grounds to 
disqualify his clients’ tender. 

Dr Sciriha argued that if the PCAB were to refer to the evidence of Architect Maurice 
Galea, to whom he referred as the star witness, and to that given by Architect Stuart 
Azzopardi, witness summoned by Asfaltar Ltd, together with the arguments that he 
presented during the hearing, it would notice that there were no deficiencies in the 
tender of Asfaltar Ltd. 

Dr Sciriha contended that, in his view, the day work schedule and the cash flow 
schedule were not the main issues but one had to concentrate on the bill of quantities 
because from the evidence given by architects Stuart Azzopardi, who had an M.Sc in 
road works, and Maurice Galea, respectively, it emerged that the rates were there.  He 
stressed that one had to presume that the members of the Adjudication Board had the 
necessary expertise and therefore he did not expect them to base their deliberations on 
whether a certain ‘form’ was submitted or not.  He pointed out that the tender 
document did not provide the ‘form’ in which these schedules were to be submitted. 

Dr Sciriha then referred to the evidence given by Mr Reuben Aquilina, architect of 
Bonnici Brothers Ltd, where he had confirmed that in real terms, the rates quoted by 
Bonnici Brothers Ltd in the day work schedule were the same as those it had quoted 
in the bill of quantities.  Dr Sciriha said that that reinforced his contention that 
Asfaltar Ltd had satisfied the tender conditions. He stated that Architect Paul 
Buhagiar, Adjudication Board member, did not seem to keep in view that the tenderer 
was bound by his submissions and that the tender document provided that the 
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supervisor on site had the last word in case of disputes arising from the interpretation 
of the tender document.

Dr Sciriha maintained that the tender document made no reference to the term 
‘schedule' and therefore he argued that, in the absence of a given format, then one 
could present it in various forms.  He asked the PCAB to weigh whether or not, in 
essence, the cash flow projections and the day work rates were present in the tender 
documentation of Asfaltar Ltd.  Dr Sciriha argued that since the tender document 
referred to cash flow payments and not to a cash flow schedule, the fact that the 
tenderer had credit facilities to undertake these works together with other information 
about the financial situation of the tenderer and the submission made by Asfaltar as a 
whole, should suffice to enable the PCAB to be satisfied that his client was financially 
compliant.  

Dr Sciriha insisted that there was no question regarding the administrative and 
technical compliance but the reasons for rejection were the non-submission of the day 
work schedule and cash flow payments scheduled.  At this stage the appellant 
Company’s legal advisor commented that, in his opinion, a tender should be 
adjudicated on substance and not on details.  

Dr Sciriha maintained that Asfaltar Ltd had satisfied the administrative grid, where 
there was no mention of a cash flow schedule or of the day work schedule, and, as a 
consequence, the appellant Company had, in good faith, made its submission 
according to the tender dossier.   He contended that, after the publication of the 
tender, no Adjudication Board was empowered to change anything, including the grid.  
He added that his clients were being penalised for adhering to the grid that featured in 
the tender document because the Adjudication Board adjudicated on a different grid.  

Dr Sciriha stated that he could not comment on the prices because he did not have all 
the information but he was convinced that the PCAB would look into the value-for-
money aspect of this tendering process and into the whole process not just into a few 
details.  He argued that once Asfaltar Ltd was compliant, it was in the interest of the 
contracting authority to leave as many competitors as possible and not to limit 
competition due to trivial omissions.   

The appellants’ legal advisor drew the attention of the PCAB that, in essence, the 
evidence given by Architects Stuart Azzopardi and Maurice Galea was only slightly 
divergent.  

Dr Sciriha stated that the PCAB should consider legal points but it should not limit 
itself to legal details because the overriding consideration should be that justice would 
be done and that it could be achieved if a mistake was rectified even for the benefit of 
the contracting authority. Dr Schiriha ended his deliberations by stating that the 
considerable deposit made by the appellants to lodge this objection reflected the 
validity of the objection, and he was convinced that the PCAB would find the 
arguments brought forward by all the parties concerned as valid ones and surely not 
trivial or vexatious. 

Dr Adrian Delia, legal representative of Bonnici Brothers Ltd, disagreed that the 
PCAB should look into the price offered by his client.  He argued that the hearings 
were concerned to discuss the exclusion of the bid made by Asfaltar Ltd and not to go 
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into the whole tendering process of public procurement or into the principles of 
justice, fairness and so forth.  At this point Dr Delia recited from the letter that the 
Contracts Department sent to Asfaltar Ltd:

Thank you for participating in the above-mentioned tender procedure.  
However, I regret to inform you that the tender submitted by you was not 
financially compliant.  It was observed that the tender submitted did not 
contain cash-flow payment schedules and the Day Work Schedule.

Dr Delia stated that all the points raised by the appellants were aimed at deviating 
attention from these two omissions for which there was no defence. He referred to the 
statement by Dr Sciriha that at no stage did his client admit that the day work and cash 
flow payments schedules were missing and quoted from the reasoned letter of 
objection of Asfaltar Ltd, namely:

 “Therefore, before one proceeds to deliberate whether the tenderer failed to 
submit a day work schedule, one must first decide whether a day work 
schedule was in fact required.  For a day work schedule to be required there 
must first arise unforeseen works not covered by the bill of quantities.  
Nowhere does it result that these unforeseen works did arise and therefore 
tenderers were not required to submit a day work schedule.  If a tenderer 
chose to submit a day work schedule in regard to works covered by the bill of 
quantities, he was free to do so but alternatively, tenderers who were not 
required to submit a day work schedule should not be penalised for not 
submitting such a day work schedule.”

Dr Delia referred to a decision previously taken by the PCAB (Case No. 33) wherein 
the appellant Company admitted to the non-submission of documents required in the 
tender documentation and the same legal advisor proceeded by quoting excerpts from 
the same decision including the following:

The Board could neither excuse the Appellant from what he wrongly considers 
to be a genuine oversight nor accept his view that the error committed was a 
trivial one.  According to the Board, the instructions which were expected to 
be followed by tenderers regarding presentation of the three separate tender 
packages were clear …

Dr Delia added that even from the evidence given by Architect Sandra Magro one 
would find that Asfaltar Ltd did not submit these two documents.  In fact, she had 
explained how, according to her, one could still extract certain information from that 
already given.  He stressed that these two documents were neither presented as a 
matter of fact nor as a matter of opinion. Dr Delia added that Aslfaltar Ltd was not 
discriminated against and so no injustice was committed.

Dr Delia disagreed that one should go by the general feeling of the whole tendering 
process and that one should not go into details. He maintained that the main issues 
were two and they were very clear, i.e. 

a. whether these requirements were requested 
and 

b. if such requirements were submitted or not  
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Dr Delia noted that, at one point the appellant Company realised that these two 
documents were in fact requested, so much so, that the appellants argued that the two 
documents could be drawn up from the information already submitted.  Dr Delia 
remarked that Architect Azzopardi stated that within a few hours or so one could draw 
up the missing documents by extracting the information from that already submitted 
by Asfaltar Ltd.  On the other hand, Architect Galea, a person with considerable 
experience, had explained why the day work rates were required and what they 
represented and explained also the purpose of the cash flow payments during the 
project.  Dr Delia remarked that, contrary to what Dr Sciriha had stated, the 3-year 
cash flow projections and the company’s credit facilities with the bank – requirements 
requested in the administrative grid in envelope 2 - were not equivalent to cash flow 
payments during the project because the latter was not referring to whether a company 
was financially sound or not but it was referring to the payments that the contractor 
would be submitting for settlement to the contracting authority on a monthly basis.  
He added that Architect Galea had also indicated that the payment provisions (found 
in para. (a) to (d) - page 9 of the tender dossier) could not replace the cash flow 
payments during the project.  Dr Delia insisted that if this requirement was not clear 
enough to the appellants they could have sought a clarification but they did not.  

Dr Delia then moved on to discuss the role of the supervisor as provided for in Article 
35 - page 128 of the tender document - and stated that the fact that there was going to 
be a supervisor on site did not mean that the tenderer could do away with the 
submission of documents requested in the tender dossier.  Without going into the 
merits of whether modifications included unforeseen works, Dr Delia quoted from 
section 35.5 (page 128), namely:

a. where work is of a similar nature and executed under similar conditions to 
work priced in the bill of quantities or price schedule, it shall be valued at such 
rates and prices contained therein;

b. where work is not of a similar character or is not executed under similar 
conditions, the rates and prices in the contract shall be used as the basis for 
valuation in so far as is reasonable, failing which a fair valuation shall be made 
by the supervisor;

Dr Delia asked how could the supervisor apply the contract rates as indicated in (b) 
above in the absence of the day work schedule in the contract.   He concluded by 
stating that the supervisor was no substitute to the day work schedule which Asfaltar 
Ltd failed to submit.

Dr Delia disagreed that the PCAB should compare the bill of quantities of Bonnici 
Brothers Ltd with that of Asfaltar Ltd because what was being questioned was 
whether the submission of Asfaltar Ltd was compliant with regard to envelope 3.  
With regard to the tender document not having provided a format for the cash flow 
payments, Dr Delia remarked that the objection did not refer to the submission of the 
cash flow payments in the wrong format or not in the preferred format but that no 
schedule whatsoever was submitted. 

Dr Delia contended that with regard to the day work schedule, in his evidence 
Architect Aquilina did not say that the rates were the same but that he used the rates in 
the bill of quantities as a base to draw up the day work rates and added that it was 
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beside the point whether they were the same rates or not because, after all, nothing 
precluded anyone from quoting the same rates.  He argued that, if a tenderer did not 
indicate the day work rates, then, the supervisor would have no rates applicable to 
unforeseen works because the supervisor could not assume that the rates applicable 
were those in the bill of quantities.

Dr Delia disagreed that the PCAB should also consider (a) the technical competence 
of the tenderers and (b) the prices submitted, because those had nothing to do with the 
reasons for rejection.  Moreover, in order to consider the price quoted by Asfaltar Ltd, 
it had first to submit all the information requested in envelope 3, something which it 
did not do.  

Dr Delia remarked that the fact that this objection involved a considerable amount of 
money by way of deposit did not, in any way, mean that the task of the PCAB became 
more onerous because the deposit was governed by section 83 (1) of the Public 
Contracts Regulations and not by the complexity of the case.

Dr Delia contended that, at no time, was it demonstrated that there was an un-level 
playing field or that the appellant Company was discriminated against or that there 
was lack of transparency in the process.  He stated that it had not been demonstrated 
that the Adjudication Board had ruled that the schedules were not submitted when in 
fact they were submitted.   

According to Dr Delia the price has nothing to do with this objection and should not 
be considered by the PCAB because in the 3-envolope system one had to first 
consider whether the bid bond was there and then to see if one was administratively 
and technically compliant. He added that when the Adjudication Board came to the 
third envelope it found that, out of four documents requested, only two were 
submitted by Asfaltar Ltd and fairness had nothing to do with it.  At that point, Dr 
Delia quoted from a sentence of the Commission of the European Communities dated 
22nd June 1993 C243/89, viz: 

It must be stated first of all that the observance of the principle of equal 
treatment to tenderers requires that all the tenderers comply with the tender 
conditions so as to ensure an objective comparison of the tenders submitted by 
the various tenderers.  The principle of equal treatment of tenderers which lies 
at the heart of the directive which required that tenderers accord with the 
tender conditions must be fully respected.

Dr Delia argued that this principle would not have been respected had a tenderer who 
did not comply with all the tender conditions been allowed to continue participating in 
the process. Another judgement that he quoted from was that dated 25th April 1996 
C87/94:

In the present case it is sufficient to find that the principle of equal treatment 
of tenderers and transparency of the procedure had not been observed.

Dr Delia stated that, in the case in hand, all tenderers where treated the same way and, 
in case one was contending that it was not the case, then, that someone, had to 
indicate where this was not so.
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Regarding the question raised by Dr Sciriha as to whether the principles of justice, 
equity and transparency were followed, Dr Delia maintained that these principles 
were followed in this particular case because whoever did not adhere to the law had to 
be penalised otherwise one would have acted against the principle of equity had the 
tenderer that submitted all that was requested of him or her been penalised by 
cancelling the award which he or she had already won according to the rules. 

Dr Delia claimed that during the hearing he had demonstrated that there was a 
tenderer who had submitted everything by the book whereas, on the other hand, there 
was an admission by Asfaltar Ltd that they did not submit all the information 
requested.

Dr Duncan Borg Myatt, legal representative of the Contracting Authority (ADT), 
declared that there was general agreement that the provisions of the tender document 
were legally binding.  He added that a worrying aspect that transpired during the 
hearing was that, at one point, the appellants referred to information contained in the 
minutes of the Adjudication Board which was confidential information.   

At that point it was clarified by Dr Sciriha that his clients had requested the Contracts 
Department in writing, which letter was formally acknowledged, to furnish him with 
that part of the minutes relative to their bid and that his clients were given that 
information in an official manner.  Dr Schiriha stated that he was going to produce a 
document to that effect.

Dr Delia objected to Dr Sciriha submitting documents and evidence at that stage of 
the hearing.

Dr Borg Myatt added that the appellant Company made reference to the minutes of 
the Adjudication Board and to Architect Mario Ellul and, consequently, there was a 
breach of various provisions of the tender document, such as article 24.11 which 
stated that:

After the public opening of the Tenders, no information about the examination, 
clarification, evaluation or comparison of tenders or decisions about the 
contract award may be disclosed before the signing of the Contract by the 
Contracting Authority and the successful Tenderer.

Dr Borg Myatt stated that such information could have been made available to the 
PCAB for the purpose of the hearing but not to the appellant Company who 
challenged a witness on the contents of those minutes.  

The Chairman, PCAB, remarked that the fact that a tenderer was in possession of 
confidential information, such as the minutes of the Adjudication Board, was bad 
enough - but to get possession of such information in an official manner was even 
worse.  The PCAB’s Chairman added that it was worrying that a tenderer was 
officially furnished with a copy of an internal document and remarked that once this 
issue was mentioned then the PCAB had to consider it in its deliberations because the 
PCAB was obliged to make recommendations on issues that had a bearing on how the 
tendering process in general should be conducted.  The Chairman, PCAB, recalled an 
instance when someone claimed that he did not give the information but that he 
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allowed another person to see that information by looking over his shoulder.  This is 
highly ridiculous to say the least, commented the PCAB’s Chairman.

Dr Delia drew the attention of the PCAB that if, at that stage, the appellant Company 
mentioned a fact that was not proof in itself, then that should not be part of the 
process.

Dr Borg Myatt then remarked that no one had contested the fact that the day work 
schedule and the cash flow payments were not submitted.  He added that the 
Adjudication Board had to stick to the requisites laid down in page 29 of the tender 
document and, as a consequence, it could not fail to note these shortcomings.  Dr 
Borg Myatt remarked that, during the hearing, the PCAB had given the possibility to 
all parties concerned to demonstrate if the missing documents could be compiled from 
the information already submitted by the tenderers - in fact, four architects gave their 
expert opinion in this respect, namely, Paul Buhagiar, Sandra Magro, Stuart 
Azzopardi and Maurice Galea.  Dr Borg Myatt observed that the outcome of their 
evidence was that two architects had a certain opinion whereas the other two had 
another opinion.  According to the ADT’s legal advisor that was proof that the 
Adjudication Board had acted in a responsible and judicious manner.   

Dr Borg Myatt remarked that the tender document was clear that the day work 
schedule and the cash flow payments had to be submitted.  He added that, from the 
hearing, it emerged that Asfaltar Ltd did not submit any hourly or daily rates but, 
according to Architect Azzopardi, if one were to take the ‘rates make up’ and apply 
them to the ‘works programme’ one could arrive at those rates.  However, Dr Borg 
Myatt pointed out that the notes to Volume 4 para. (a) and (b) laid down what kind of 
information was being requested in order to facilitate checking by the contracting 
authority.    Although he conceded that there was no specific grid as to how to present 
this information, still, continued Dr Borg Myatt, one was requested and expected to 
submit the information required in some form.  Dr Borg Myatt remarked that the 
Adjudication Board had embarked on no crusade to discriminate against a tenderer or 
to favour any other - the Adjudication Board arrived at its decisions in a rational 
manner.  

Dr Borg Myatt agreed with Dr Delia that the cash flow payments referred to in page 
29 had nothing to do with the cash flow statements submitted in envelope 2.   He 
argued that, once this tender was being financed out of EU funds, it was found 
necessary to have a structured pattern of how payments were to be made to the 
contractor during the course of works, keeping in mind that total payments were going 
to be in the region of Lm 3 million (equivalent to € 7 million – approximately).   Dr 
Borg Myatt stated that the cash flow payments were requested in the tender dossier 
but not submitted by the appellants.  

In conclusion, Dr Borg Myatt stated that the main issue was that the appellant 
Company did not submit the day work rates and the cash flow payments and that the 
Adjudication Board had no option but to disqualify the tenderer for the sake of justice 
and equity. 

Dr Delia remarked that during the hearing it was stated that a clarification could have
been sought, however, it should be made very clear that, with regard to the financial 
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package, the Adjudication Board did not have that opportunity, in fact, section 52 (2) 
stated that:

Contracting authorities may invite the candidates or tenderers to supplement 
or clarify the certificates and documents submitted in terms of subregulations 
(1) and regulation 49, and the matters referred to in regulations 50 and 51.

Dr Delia noted that regulations 50 and 51 dealt with technical capacities, ie envelope 
2.  He then quoted from the proviso to regulation 82 (2) which stated that:

Provided that the Director of Contracts or, with his authorisation, any 
contracting authority, shall have the right to seek clarifications on points of a 
technical nature to enable a proper evaluation of any tender, which, however, 
would at that stage have already been declared to be basically compliant. 

According to Dr Delia, the Adjudication Board could not seek a clarification 
regarding the fact that these two documents were not submitted because that was not 
legally permissible.

Dr Sciriha intervened to state that on the 22nd September 2008 his clients wrote to the 
Director of Contracts requesting the latter to be given that part of the adjudicating 
report that concerned their offer and an acknowledgment was issued on the same day.  
He contended that his clients acted openly and transparently.

Dr Sciriha reiterated that in this case the overriding consideration was that justice 
should be done by awarding the tender to the bidder that submitted the most 
advantageous offer.  He added that he had expected the other side to base its defence 
on the substance of the issue and not small details.  

Dr Sciriha remarked that it was customary of the defence lawyer, in this case Dr 
Delia, to quote from his clients’ letter of objection only that part that suited him.  
However, Dr Sciriha stood by the legal arguments laid down in his letter of objection
and by the arguments he put forward during the hearing sessions which were the 
result of matters that came to light after presenting his objection.

Dr Sciriha reiterated that it seemed odd to him that some of the most experienced 
contractors happened to fail in submitting the day work rates and the cash flow 
payments except for one contractor.

Dr Delia observed that it had not been established that all the tenderers did not submit 
these requirements since there were tenderers who were disqualified at an earlier stage 
and hence their third envelope was not opened.  

The Chairman, PCAB, remarked that it was usual practice of the PCAB to call to 
public hearing sessions the Chairman and all the members of an Adjudication / 
Evaluation Board.  He therefore asked Architect Buhagiar how was it that the 
Chairman of the Adjudication Board which evaluated and recommended the outcome 
of such a tender valued at about Lm3 million, namely, Engineer Paul Cardona, and 
some other members of the Adjudication Board (excluding Mr Vincent Micallef Pule 
who had turned up to the previous hearings) did not attend any of the four meetings 
held on this case.   
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The PCAB’s Chairman added that even if Ing. Cardona was often abroad on business, 
still he did find the time to adjudicate this tender but, apparently, he did not find the 
time to attend these hearing sessions.  The Chairman, PCAB, concluded that it was 
unfair for anyone to let Architect Buhagiar shoulder all the responsibility, arguing that 
the Chairman’s absence showed a measure of disrespect towards the tenderers, the 
tendering process itself and the PCAB.  The Chairman asked Dr Borg Myatt to 
communicate this to the Malta Transport Authority.  

At this stage the public hearing was brought to a close and the PCAB proceeded with 
the deliberation before reaching its decision.

This Board,

 having noted that the appellants, in terms of their ‘motivated letter of objection’ 
dated 03.10.2008, and also through their verbal submissions presented during 
the public hearings held on the 29.10.2008, 14.11.2008, and 20.11.2008 
respectively ,had objected to the decision taken by the General Contracts 
Committee;

 having noted all the arguments brought forward by the appellant Company’s 
legal advisor on behalf of his clients, particularly, those concerning:

 the fact that the ‘day work schedule’ referred to a situation of a rare event, 
arguing that, once it did not result that there were any unforeseen works, 
the day work schedule would never have been resorted to

 the ‘cash flow payments schedule’
 the fact that, according to the appellants’ legal advisor, the notes to 

Volume 4 indicated that the day work schedule was “to be provided by the 
tenderer in the rare event that unforeseen works not covered by the bill of 
quantities” arose which implied that the day work schedule had to be 
provided when the unforeseen works arose and not before

 the claim made by Dr Galea wherein the latter stated that the tender 
document already provided the necessary controls with regard to variation, 
explaining that the tenderer had no discretion in such cases because, 
according to the tender document, that remained at the Contracting 
Authority’s discretion

 the fact that the term ‘schedule’ was never mentioned anywhere in the 
tender document

 the fact that, according to Dr Galea, the bank guarantee was not equivalent 
to a cash flow payments schedule albeit adding that the tender document 
did not provide the format that the cash flow payments had to be presented 
in

 pre-financing wherein Dr Galea argued that 
o the Contracting Authority knew that it had to pay the pre-financing 

payment
o the tenderer had to indicate the timeline / phases in which the 

works were scheduled for execution
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o the tender document established the procedure how payments were 
to be effected

 the fact that Dr Galea claimed that the Contracting Authority could easily 
assess when and how payments would fall

 the fact that Dr Galea maintained that his client Company had submitted 
all the rates required 

 the fact that the PCAB should not deliberate on the basis of the papers 
produced or whether certain forms were or were not in the documentation 
submitted but it should take into account the general feeling of the entire 
process

 the need for the tender to be awarded to a competent contractor and whose 
bid was the cheapest or rather the tenderer who offered the best value for 
money

 the fact that, according to Dr Sciriha,
o the appellants never admitted that they did not submit the requested 

schedules
o the day work schedule and the cash flow schedule were not the 

main issues but one had to concentrate on the bill of quantities
o the fact that Architect Aquilina had confirmed that, in real terms, 

the rates quoted by the awarded tenderer were the same as those it 
had quoted in the bill of quantities, reinforced his contention that 
the appellants had satisfied the tender condition

o the tender document made no reference to the term ‘schedule’ and, 
as a result, in the absence of a given format, then one could present 
it in various forms

o since the tender document referred to cash flow payments and not 
to a cash flow schedule, the fact that the tenderer had credit 
facilities to undertake these works together with other information 
about the financial situation of the tender and the submission made 
by Asfaltar Ltd as a whole, should suffice to enable the PCAB to 
be satisfied that the appellant Company was financially compliant

o a tender should be adjudicated on substance and not on details
o his clients were being penalised for adhering to the grid that 

featured in the tender document
o albeit he could not comment on the prices because he did not have 

all the information, yet he was convinced that the PCAB would 
look into the value-for-money aspect of this tendering process

o it seemed odd to him that some of the most experienced contractors 
happened to fail in submitting the day work rates and the cash flow 
payments except for one contractor

 having considered the Contracting Authority’s legal advisor’s interventions and 
submissions, particularly, those concerning:

 the issue of a mistake found in the evaluation grid which, erroneously, 
indicated that there were certain documents which were not submitted by 
the appellant Company at tendering stage, an issue which was sorted out 
during the hearing when Dr Borg Myatt stated that Asfaltar Ltd had in fact 
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submitted the forms provided in Volume 1, Section 2 that were previously 
indicated as missing, adding that this did not influence the decision to 
reject the appellant Company because the Adjudication Board was aware 
of the correction

 the fact that the appellant Company was rejected for the non-submission of 
(a) the cash flow payments schedule and (b) the day work rates schedule

 the fact that no one had contested the fact that the day work schedule and 
the cash flow payments were not submitted

 the fact that during the hearings, the PCAB had given the possibility to all 
parties concerned to demonstrate if the missing documents could be 
compiled from the information already submitted by the tenderers and four 
architects were equally divided as to whether this was possible or not

 the cash flow payments referred to in page 29 which had nothing to do 
with the cash flow statements submitted in envelope 2

 the main issue, which was that the appellant Company did not submit the 
day work rates and the cash flow payments, and that the Adjudication 
Board had no option but to disqualify the tenderer for the sake of justice 
and equity

 having taken cognizance of Dr Delia’s cross-examinations,  observations  and 
submissions made during the hearing sessions held in connection with this 
appeal, particularly:

o the fact that, according to Dr Delia, the appellant Company was trying 
to cover up the missing documents

o the fact that, according to the awarded tenderer’s legal advisor, Dr 
Delia observed that what was being said was meant to illustrate what 
the appellant Company had submitted whereas the hearing was
concerned with what the appellant Company had not submitted.  Also, 
argued Dr Delia, in this instance, one could say that it was not a 
question of submitting an incomplete schedule but that Asfaltar Ltd 
had submitted no schedule at all

o the issue regarding cash flow payment where Dr Delia remarked that 
the schedule was (a) requested and (b) mandatory

o the fact that, whether the request for a work schedule was reasonable or 
not should have been clarified with the contracting authority 
beforehand

o the fact that, according to Dr Delia:
 he disagreed with Dr Sciriha that the PCAB should look into the 

price offered by his client
 the hearings were concerned with the detailed discussion entered 

into to evaluate the reasons leading to the exclusion of the bid 
made by Asfaltar Ltd and not to go into the whole tendering 
process of public procurement or into the principles of justice, 
fairness and so forth

 case study amply demonstrates that tenderers are expected to 
abide by instructions given in the tender dossier

 Asfaltar Ltd did never present the requested schedules neither as 
a matter of fact nor as a matter of opinion
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 the appellant Company was not discriminated against and, as a 
consequence, no injustice was committed

 contrary to what Dr Sciriha had stated, the 3 year cash flow 
projections and the Company’s credit facilities with the bank –
requirements requested in the administrative grid in envelope 2 
– were not equivalent to cash flow payments during the project 
because the latter was not referring to whether a Company was 
financially sound or not but it was referring to the payments 
that the contractor would be subscribing for settlement to the 
contracting authority on a monthly basis

 the supervisor’s role, referred to in Article 35 (page 128) of the 
tender document, was not meant as if the tenderer could do 
away with the submissions of document as requested in the 
tender dossier.  Indeed, argued Dr Delia, the very fact that the 
article referred to earlier states that “where work is not of a 
similar character or is not executed under similar conditions, 
the rates and prices in the contract shall be used as the basis 
for valuation in so far as is made by the supervisor”, leads one 
to question how would the supervisor be in a position to apply 
such rates in the absence of the duty work schedule in the 
contract

 the objection did not refer to the appellants’ submission of the 
cash flow payments (i) in the wrong format or (ii) not in the 
preferred format, but that no schedule whatsoever was 
submitted

 it was beside the point whether the rates in the bill of quantities 
and those quoted in the awarded tenderer’s day work schedule 
were the same as, after all, nothing precluded anyone from 
quoting the same rates

 the fact that the objection involved a considerable amount of 
money by way of deposit did not, in any way, mean that the 
task of the PCAB became more onerous because the deposit 
was governed by section 83 (1) of the Public Contracts 
Regulations and not by the complexity of the case

 nowhere during the hearing sessions was it ever demonstrated 
that the Adjudication Board had ruled that the schedules were 
not submitted when, in fact, they were submitted

 the price has nothing to do with this objection and should not be 
considered by the PCAB because in the 3-envelope system one 
had to first consider whether the bid bond was there and then to 
see if one was administratively and technically compliant

 the Adjudication Board could not seek a clarification regarding 
the fact that these two documents were not submitted because 
that was not legally permissible

 it had not been established that all the tenderers did not submit 
these requirements since there were tenderers who were 
disqualified at an earlier stage and hence their third envelope 
was not opened
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 having considered these and other issues, the PCAB …

o initially observed that the fact that only one tenderer seemed to have 
understood what the Contracting Authority meant by the day work 
schedule might have been an indication that things were not laid down 
in a clear manner

o initially took note of part of Asfaltar Ltd’s letter of objection wherein it 
was stated that for “a day work schedule to be required there must first 
arise unforeseen works not covered by the bills of quantities”, adding 
that nowhere “does it result that these unforeseen works did arise and 
therefore tenderers were not required to submit a day work schedule.”

o took cognizance of Architect Magro’s testimony, particularly, 
 her claim that an architect would find no difficulty to  arrive at 

the rates of items of plant and classes of labour for road works 
from the rates make up and that no specific format for the day 
work schedule was given in the tender document

 her claim that the day work rates schedule presented by Bonnici 
Brothers Ltd could not be an exhaustive one

o also took note of Architect Aquilina’s statement wherein the latter 
confirmed that although the rates in the bill of quantities (e.g. in cubic 
or square metres) were quoted differently from the day work rates 
(hourly or on a daily basis), basically, Bonnici Brothers Ltd quoted the 
same rates in both instances

o thoroughly reflected on Architect Buhagiar’s testimony, especially,
 his explanation regarding the rates make-up which referred to the 

breakdown of the rates applicable to items in the bill of 
quantities in terms of the amount of labour, material and plant 
involved whereas, according to Mr Buhagiar, what was being 
requested in the day work schedule were the individual rates for 
plant and labour applicable to ‘unforeseen’ works not covered 
by the bill of quantities

 his insistence that the rates of the items in the bill of quantities 
was one thing and the day work rates schedule was another

 his statement that it was the Adjudication Board that decided and 
that it did so unanimously  

o reflected on the fact that rates quoted in the bill of quantities may differ 
from the day work rates

o thoroughly considered and duly reflected on the evidence given by 
Architect Cassar, particularly,
 the fact that he was in a position to produce a set of rates from 

those submitted by the appellant Company
 the fact that he was in a position to produce such rates in about 

10 hours
o deliberated on how much, in reality, one could reasonably, draw the 

same conclusion arrived at by the appellants’ legal advisor in so far as 
an outright and unequivocal rate schedule is concerned, a schedule, 
which had to be, supposedly, submitted and not extracted from the 
breakdown of such rates submitted

o thoroughly considered and duly analysed the evidence given by 
Architect Azzopardi, who 
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 positively stated that he would be able to work out the rates for 
different classes of labour and construction plant from the rates 
make up and the programme of works submitted by Asfaltar 
Ltd

 explained how the site supervisor could change the rates in view 
of the fact that, according to the same witness, the said 
supervisor would be in a position to calculate such rates

 explained his interpretation of the terms ‘modification’, 
‘variation’ and ‘unforeseen’

 claimed that the list of classes of labour and construction plant
that a contractor was asked to submit could hardly ever be 
exhaustive

 said that he was not in a position to comment on Asfaltar Ltd’s 
non submission of a cash flow payment schedule as he was not 
instructed by the appellant Company (Asfaltar Ltd) to examine 
this issue

 claimed that with, regard to the day work schedule, he would 
need the programme of works along with the rates make up to 
be in a position to work the rates of a labourer on a particular 
job

o thoroughly considered, and duly reflected on, the evidence given by 
Architect Galea, a witness summoned by the awarded tenderers’ legal 
representative wherein the witness:

 stated that the cash flow payments schedule was tied to the 
programme of works and was required because it quantified the 
payments and established the date the payments would fall due

 disagreed with Architect Azzopardi regarding the different 
purpose of the rates in the bill of quantities and the day work 
rates, claiming that the latter would normally apply to odd jobs 
not included in the bill of quantities

 stressed on the need for a Contracting Authority to be supplied 
with both rates

 stressed on the distinction between the day work rates and the 
rates offered in the bills of quantities, namely, that both rates 
served different purposes and that the former would normally 
be higher because they would include mobilisation and 
demobilisation rates

 disagreed with Architect Azzopardi in so far as the fact that the 
latter had stated that he would be able to calculate the rates in 
question by basing his workings on the rates make up in 
relation to the programme of works because, on a large project, 
it usually happened that the programme of works would have 
been better had a template been provided in the tender 
document

 remarked that the tender document was quite clear in requesting 
the list
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reached the following conclusions, namely, the PCAB …

1. concludes that the appellant Company did actually admit to the non-
submission of requested schedules albeit they submitted that they had been 
included in another form;

2. feels that, in spite of the fact that the lack of a specific format in which the 
required schedules could be presented, may have, prima faciae, posed a 
problem as far as the participating tenderers’ overall understanding of what 
was really required, yet this could have easily been resolved by way of a 
normal clarification request by the same tenderers;

3. feels that it is amply clear that both contended schedules were requested, as 
well as mandatory and, as such, unless otherwise authorised to do so, no 
participating tenderer had the right or a discretionary power to hand pick what 
had to be submitted or not, as such right and power remain, as usual, the sole 
right and power of the contracting authority and, definitely not that of a 
participating tenderer, and this despite of the perceived importance or 
reasonableness that one may attribute to such a request, as well as, the level of 
substance vis-à-vis format;

4. feels that the appellant Company has, mistakenly, confused cash flow 
payments with a tenderer’s credit worthiness;

5. fails to agree with those architects who testified that it is easy for anyone ‘in 
the trade’ to arrive at the requested rates from other data submitted;

6. decides that, regardless of whether anyone ‘in the trade’ could, possibly, arrive 
at such rates following various other ancillary computation, remains 
unacceptable to the overall evaluation process as it is never an Adjudication 
Board’s remit to take such initiative – the onus of submission of all relevant 
data and requested documentation which could easily be assessed without 
additional human intervention, remains with the participating tenderer.  As a 
matter of fact, the PCAB always desists from encouraging such initiatives in 
order to ensure that overall transparency, fairness and equity will continue to 
prevail;

7. feels that the distinction made by the contracting authority as regards bills of 
quantities vis-à-vis the individual rates applicable to ‘unforeseen’ works not 
covered by the bills of quantities was justified;

8. decides that, considering all that transpired, as well as, formally submitted 
during the hearing, the Adjudication Board (a) could not seek a clarification 
regarding the fact as to why the requested schedules were not submitted 
because that would have created grounds for any other participating tenderer 
to cry foul as soon as the latter would have been made fully aware of the 
apparent over zealousness of a formally appointed adjudicating body to assist 
any tenderer in particular to, possibly, fine tune a particular submission 
previously made by one or more of the participating tenderers, and (b) had no 
option but to disqualify the tenderer 
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As a consequence of (1) to (8) above this Board finds against the appellant Company.

In view of the above and in terms of the Public Contracts Regulations, 2005, this 
Board recommends that the deposit submitted by the appellants should not be 
refunded. 

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

29 December 2008 



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2008

282

PUBLIC CONTRACTS APPEALS BOARD

Case No. 138

CT 2075/06 – Adv No 381/07Tender for the Reconstruction of Marsascala 
Bypass, Marsascala/Zabbar

This call for tenders was, for a contracted value of € 10,307,477 (excl. VAT) was 
published in the Government Gazette on 30.10.2007.  The closing date for this call for 
offers was 20.12.2007.

Four (4) different tenderers submitted their offers.

Following the publication of the ‘Notification of Recommended Tenderers’, Schembri 
Joint Venture Ltd filed an objection on 24.09.2008 against the decision by the General 
Contracts Committee against the intended award of tender in caption to Bonnici 
Brothers Ltd.  

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened three (3) public hearings on 04.11.2008, 14.11.2008 and 
25.11.2008 to discuss this objection.

Present for the hearing were:

Bonnici Brothers Ltd
Dr Adrian Delia Legal Representative
Dr John Gauci Legal Representative
Mr Reuben Aquilina Architect
Mr Mario Bonnici 
Mr Emmanuel Bonnici

    
Asfaltar Ltd 

Dr Michael Sciriha Legal Representative
Dr Franco Galea Legal Representative
Mr Paul Magro Representative of Asfaltar Ltd
Mrs Sandra Magro Architect

Malta Transport Authority
Dr Duncan Borg Myatt Legal Representative
Mr Paul Buhagiar Director ADT, Architect and Adjudication Board 

Member
Mr Vince Micallef Pule Adjudication Board Member

Mr Mario Ellul Consultant Architect

Schembri Joint Venture Ltd
Dr Kenneth Grima Legal Representative

Mr Marjohn Scicluna Architect
Contracts Department

Mr Francis Attard Director General
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After the Chairman’s brief introduction, Dr Kenneth Grima, legal representative of 
Schembri Joint Venture Ltd, the appellant Company, was invited to explain the 
motive of the objection. This was followed by interventions by representatives of the 
representatives of the Malta Transport Authority (the Contracting Authority), and 
Bonnici Brothers Ltd, the awarded tenderer.

Dr Grima commenced his intervention by quoting from Section 30.1- page 40 -
(‘Criteria for Award’) of the tender document, viz:

The Evaluation Committee will select the tenderer who has submitted the total 
lowest bid satisfying the administrative and technical criteria.  

Dr Grima argued that since one was dealing with a government tender involving 
taxpayers’ money, the tender document provided that, so long as, 

a. a contractor was competent to execute the job and
b. the bid of that contractor was the lowest 

anything else that followed was to be considered subsidiary to the fundamental 
provision found in Section 30.1.  He added that it had been established that the offer 
made by Schembri Joint Venture Ltd was the lowest by 1 million euros 
(approximately Lm 400,000) compared to that of the awarded tender.  Dr Grima 
added that all the other tenderers participating in stage 3 of this tendering process 
were found to be technically and administratively compliant and that both his client 
and Asfaltar Ltd had executed other road works.

Dr Grima proceeded by stating that one of the reasons given for the exclusion of the 
bid made by Schembri Joint Venture Ltd was that it did not mention the leader of the 
joint venture.  He remarked that that was incorrect and unbelievable because four 
documents had been submitted wherein the leader of the joint venture was clearly 
indicated.  

Dr Duncan Borg Myatt, legal advisor of the Malta Transport Authority, the 
Contracting Authority, explained that the tender submission form referred to by the 
Department of Contracts in its communication pertained to envelope 2 which 
document was correctly filled in and therefore Schembri Joint Venture Ltd was not at 
fault in that respect.  

The Chairman PCAB observed that the question as to whether the appellant Company 
had indicated the lead partner or not, which was one of the reasons for the exclusion 
of the said tender, had been clarified just a few minutes before the hearing when that 
point could or should have been ironed out during the various stages of the tender 
evaluation process.   

At this stage the Chairman, PCAB, also wondered how was it that the Adjudication 
Board was attributing the non-submission of information on the leading partner in 
envelope 3 as one of the reasons for the rejection of the tender in question when the 
same Adjudication Board had already been given this information in envelope 2.  

Dr Duncan Borg Myatt explained that a paragraph in the tender declaration in 
envelope 3 was not filled in and that shortcoming was communicated to the tenderer 
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by the Department of Contracts.  He added that if one referred to the tender 
submission form in envelope 2 one would find that the part relevant to the leading 
partner was properly filled in and, in fact, he had informed the PCAB that this issue 
was being dropped.

Dr Delia, legal representative of Bonnici Brothers Ltd stated that two different 
documents were required - both had to be properly filled in.  The same legal advisor 
argued that the fact that the tender declaration form was not entirely filled in was not 
the Contracting Authority’s fault but it was the tenderer’s and, as a consequence, that 
tender could not advance further.

Dr Grima explained that in spite of the fact that his clients had already clearly 
indicated elsewhere, at an earlier stage, in envelope 2, the leading partner, 
nonetheless, it had been decided to reject his clients’ tender on this trivial issue when 
it could have been settled by a simple clarification.

At this point Dr Grima moved on to the non-submission of the day work schedule and 
of the cash flow payments schedule, which, according to the Director of Contracts and 
the Adjudication Board, led to the disqualification of his clients’ offer.  

With regards to the Cash Flow Payments Schedule, albeit not an accountant by 
profession, Dr Grima contended that, in his view, it was the Company executing the 
works that could have cash flow problems and not the Contracting Authority.  He 
remarked that the tenderer could not dictate to the Contracting Authority the manner 
in which it should pay the contractor, in fact, the tender document, in Article 43 (page 
171), stipulated how payments to contractor were to be effected.  Dr Grima observed 
that, in most instances, government did not stick to the payment schedule that it 
stipulated in the tender documents governing its contracts.  Therefore, Dr Grima 
argued that it did not make sense that a tenderer should be disqualified for not 
submitting how it expected to be paid by the Contracting Authority.  On the other 
hand, he contended that the tenderer ought to be disqualified if he requested 
something different from that laid down in the tender document.  Dr Grima added that 
the tenderer had only to indicate the amount because the method of payment was left 
up to the Contracting Authority, e.g. so many days after the certification of works.  Dr 
Grima contended that one could not reject a bid on such a trivial omission like the 
cash flow payment schedule which involved a few details when the contract itself 
already contained numerous provisions that catered for everything. 

Dr Grima opined that this provision was inserted in this particular tender document 
because tenderers had the option to request pre-financing from government of up to 
20% of the cost of contract, equivalent to about Euro 2 million.  Dr Grima argued that 
it would have made sense to request the cash flow payments schedule in the case of a 
tenderer opting for pre-financing because in that way the tenderer would indicate to 
the Contracting Authority when he was going to avail himself of those funds.  Dr 
Grima stated that Schembri Joint Venture Ltd did not request pre-financing but had 
agreed to be paid according to the provisions of the tender document and, as a result, 
there was no need for the appellant Company to submit the cash flow payments 
schedule. 

Dr Grima stated that the Contracting Authority requested certain things which, 
semantically, did not make sense.  Such was the case in so far as the request of a day 
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work schedule in the rare event of unforeseen works not covered by the bill of 
quantities, emphasised the appellants’ legal advisor.  He contended that it involved 
basic mathematics to extract the day work rates from the rates already given in the bill 
of quantities.  

Dr Grima remarked that it appeared that the Adjudication Board was questioning 
minor details to exclude a tenderer who requested 1million euros less than the 
awarded tenderer to do the same job. 

The appellant Company’s legal advisor held that the provisions of the tender 
document were binding to all sides, i.e. the Contracting Authority, the Adjudication 
Board, the Department of Contracts and the contractors.  Once again, he made 
reference to the provisions of section 30.1 and his interpretation thereof was that a 
substantially compliant bid could not be discarded.  Dr Grima wondered how the 
Adjudication Board and the Director of Contracts decided that the omission of minor 
details should lead to the disqualification of a tenderer.  

Dr Grima claimed that transparency and fairness dictated that the best offer, i.e. the 
offer that was substantially in order, technically and financially, should have been 
awarded the contract.  

With regards to the objection filed by Asfaltar Ltd, Dr Grima noted that, during the 
other hearing session, Architect Paul Buhagiar, a member of the Adjudication Board, 
was unable to explain what the rare and unforeseen circumstances stood for because 
no one could tell what something unforeseen could be.  This, notwithstanding, 
stressed Dr Grima, tenderers were expected to indicate prices for something that was 
both rare and unforeseen.  

Dr Grima argued that the Malta Transport Authority, and previously the Roads 
Department, has been including in the standard tender document all the unforeseen 
events that it had been encountering in the course of the various road works carried 
out over the years.  Dr Grima stated that, according to the awarded tenderers, these 
had provided for the so-called rare and unforeseen works by submitting a list of 
labour, plant and equipment, which, from what he could gather, represented the same 
items found in the bill of quantities.   As a consequence, Dr Grima contended that if 
what was listed in the day work schedule of the awarded tenderer was also included in 
the bill of quantities then the list presented was irrelevant because it provided no 
additional information/items of labour and equipment.  Dr Grima recalled that during 
the previous hearing session related to the other appellants’ objection, Architect 
Sandra Magro, representing Asfaltar Ltd, the other appellant Company, had noted that 
the list submitted by Bonnici Brothers Ltd was not exhaustive, mentioning in 
particular, the fact that such list did not include a tunnel boring machine.  Dr Grima 
pointed out that the works were not only unforeseen but rare, so rare that they never 
arose in previous road works otherwise they would have eventually been included in 
the bill of quantities.  

Dr Grima argued that, when adjudicating a tender, the overriding factor should be to 
get the best value for money and one could achieve that by ensuring that the work 
would be carried out by a competent entity at the lowest price.  The important factor 
was that the tenderer had to be substantially compliant and that did not mean that the 
tenderer had to be 100% compliant but that it was more compliant than not.  Dr Grima 



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2008

286

observed that the counter complaint filed by Bonnici Brothers Ltd, the awarded 
tenderer, held that it did not matter that the price was lower – his clients’ offer was 
one (1) million euros lower than the awarded tender and it was equally compliant, 
both technically, as well as, administratively - but the important thing was that the 
offer of Bonnici Brothers Ltd was within the estimated cost of the tender indicated by 
the Contracting Authority. 

Dr Duncan Borg Myatt, legal representative of the Malta Transport Authority (MTA) 
explained the difference between the MTA and the Adjudication Board, in the sense 
that the latter was appointed to adjudicate the tender according to the tender document 
which was drawn up by the MTA.  The Adjudication Board was required to make its 
recommendations on the basis of the provisions of the tender document.  He agreed 
with Dr Grima that the tender document bound all the parties and, as a result, the 
Adjudication Board could not have acted outside the provisions of the tender 
document otherwise its actions would have been subject to an objection.  

Dr Borg Myatt explained that in page 29 of the tender document there were listed the 
documents that had to be submitted in package 3.

At that point, Dr Grima quoted from chapter 26 (page 38) of the tender document, 
namely:

Tenders which are incomplete, conditional, illegible, and obscure or contain 
unrequested additions or other irregularities may be rejected. 

Dr Grima added that the tender ‘may’, not ‘should’, be rejected in all the 
circumstances mentioned in that clause and not as the other side was contending.  Dr 
Grima stated that discretion ought to be used judiciously.  He argued that one may
submit a tender with some things missing but it would still be substantially complete. 
Dr Grima argued that the important clauses, such as the interpretation clause and the 
general conditions, of any document were found at the beginning of the document. Dr 
Grima then went on to quote from page 38 of the tender document, namely:

“27.2 - An admissible Tender is one which conforms to the requirements and 
specifications described in the tender documents with no substantial deviations or 
reservations.  Substantial deviations and reservations are those which: 

27.2.1  in any way influence the scope, quality or execution of works, or
27.2.2   restrict the rights of the Contracting Authority or the obligations of 
the Tenderer under the Contract in a manner inconsistent with the tender 
documents, or 
27.2.3 – rectification of which would unfairly affect the competitive position of 
other Tenderers presenting admissible tenders”

Dr Grima argued that those were the only grounds for exclusion and contended that 
none were applicable in this case.  He recalled from the other hearing, concerning the 
objection raised by Asfaltar Ltd that the architect who had intervened on behalf of 
Bonnici Brothers Ltd, had confirmed, under oath, that the rates they quoted in the day 
work schedule were, in essence, the same rates quoted in the bill of quantities.  
Therefore, Dr Grima remarked that, once Schembri Joint Venture Ltd quoted only the 
rates of the bill of quantities and Bonnici Brothers Ltd, the competitor, quoted the 
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same rates both in the bill of quantities and in the day work schedule, then no one was 
unfairly affected.  

Dr Grima explained that an unforeseen circumstance could be either a ‘modification’ 
or a ‘variation’.  “Otherwise, what else could it be”, questioned Dr Grima!  Dr Grima 
added that the tender document already dealt with the issues of modifications and 
variations and how these were to be paid for.   

On the other hand, Dr Borg Myatt intervened to point out that clause 8.3 (page 25) of 
the tender document stated that:

The tenderer must provide all documents required by the provisions of the 
tender dossier.  All such documents, without exception, must comply strictly 
with these conditions and provisions and contain no alterations made by the 
tenderer.  Tenders which do not comply with the requirements of the tender 
dossier will be rejected.

Dr Borg Myatt stressed that, in this instance, there was no discretion and that the 
tender had to be rejected.  

He added that, with regard to envelope 3, the Adjudication Board was bound to find 
all the documents mentioned in page 29, including the cash flow payments during the 
project mentioned in 14.3.2.12.  

Dr Borg Myatt and Architect Buhagiar explained that the cash flow payments were 
required so that the Contracting Authority would know when payments were to fall 
due, in other words, indications were to be given of the payments due according to the 
programme of works submitted in envelope 2.  Dr Borg Myatt continued that, since 
this contract involved funds from the EU, then the Contracting Authority required this 
information in order to submit claims against these EU funds.  

At that point Dr Grima asked Mr Buhagiar to indicate where, in the tender document, 
reference was made that the cash flow payments during the project were required in 
connection with EU funds.  Dr Grima made reference to the provisions under the title 
‘Payments’ in page 9 of the tender document where it was laid down how payments 
were to be effected. 

The Chairman, PCAB, queried about 

a. what was being requested from tenderers apart from those provisions and
b. if the tenderer could deviate from those provisions.  

Architect Buhagiar explained that what they requested was a breakdown of the 
interim payments amounting to 90% of the value of the works certified as indicated in 
para (b) in the apposite form (covering payments in the first and successive months) 
according to the programme of works submitted by the contractor.  He further 
explained that, in envelope 2, the tenderer had to submit the programme of works
broken down in phases whereas, in envelope 3, the tenderer was asked to submit the 
projected payments in relation to the planned execution of works.  Architect Buhagiar 
insisted that, in accordance with clause 8.3 (page 25), the Adjudication Board had to 
ensure that this document had been submitted.  Mr Buhagiar explained that the value 
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of works was not spread evenly according to the timeline of the project because there 
were certain works, for example, asphalting works, which albeit carried out in the last 
phase of the project, yet they represented a good part of total expenditure.

When the PCAB asked if one could extract the day work rates for labour and 
construction plant from the rates given in respect of the bill of quantities, Mr Buhagiar 
answered that one could not do that.  

Dr Adrian Delia, legal representative of Bonnici Brothers Ltd, remarked that the 
documents that governed these issues were the general law, the Public Contracts 
Regulations, the tender document and the decisions of the PCAB.   He argued that 
there was no legal backing to the appellants’ claim that what was being requested by a 
Contracting Authority was not binding on the part of the tenderer.  

Dr Delia stated that he agreed with what Dr Borg Myatt said with regard to clause 8.3 
and he referred to the four documents that were being specifically requested in page 
29 (para. 14.3.2.10 to 14.3.2.13), of which, Schembri Joint Venture Ltd failed to 
submit two in envelope 3.  Dr Delia remarked that the various provisions in the tender 
document quoted by the appellant Company had no relevance to the objection and 
were to be discarded.  

Dr Delia mentioned sections 26, 27 and 28 which had to do with technical compliance 
so much so that para. 28.5 stated that:

Upon completion of the technical evaluation, the financial offers for tenders 
which were not eliminated during the technical evaluation will be opened.      

Dr Delia reiterated that the appellants’ offer was found compliant in stages 1 and 2 but 
then failed in stage 3.  At that point, Dr Delia quoted from his reasoned letter of reply 
dated 14th October 2008 with reference to the PCAB’s decision in a previous case 
relating to tender reference CT2202/05 MMA/C/15/96 wherein it was declared and 
decided that … 

“the Board could neither excuse the Appellant from what he wrongly 
considers to be a genuine oversight nor accept his view that the error 
committed as a trivial one.  According to the Board, the instructions of 
separated tender packages were clear, amply stressed and not subject to 
possible different interpretations…..Furthermore, the Board is not statutorily 
competent to consider, let alone uphold, any pleas or appeals merely on 
grounds of clemency.  In the light of these several considerations, the Board 
had no alternative other than confirming the decision taken by the Contracts 
Committee, namely that…tender should be disqualified and also discarded for 
breaching the instructions given…”

   
Dr Delia cited also PCAB case 92 i.r.o CT/2204/2006 as follows:

“This Board in fact interprets this rule quite categorically and the sole 
admission by an Objector that not all terms and conditions of the tender 
document were adhered to should lead to its automatic disqualification:
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“appellants’ own admission that they had not fully complied with all 
tender requirements is, ‘sui generis’, pretext enough for this Board to 
exclude the appellants from an eventual award of this tender”.”

Dr Delia repeated that four documents were required, two were submitted and the 
other two were not submitted.  He added that with regard to the term ‘unforeseen’, 
according to him, the appellants wrongly chose to tie that term to the classes of labour 
and construction plant whereas what was unforeseen, in his opinion, were the events.

Regarding the cash flow payments during the project, Dr Delia remarked that the 
appellant Company did not seem to understand their purpose and, as a consequence, 
did not consider them necessary.  

He argued that it was not within the responsibility of the Adjudication Board to go 
into what the appellants had in mind but its duty is to see that what the Contracting 
Authority requested was in fact submitted.  

Dr Delia added that it was not true that these types of documents were being requested 
for the first time because these have been requested since 2004.  

The awarded tenderers’ legal representative proceeded by contending that, in

a. envelope 2, the tenderer was requested to submit a programme as to how 
the works were going to be executed 

and

b. envelope 3, the tenderer was requested to quantify that programme of 
works in monetary terms.  

Dr Delia further submitted that the appellants apparently did not understand what was 
required of them in this case.  However, Dr Delia argued that the same appellant 
Company had the opportunity to seek a clarification but it chose not to and instead 
they arbitrarily decided that it was not necessary and, therefore, did not submit what 
was requested.  

Dr Delia added that it would be unfair and, even unjust, if the tenderer that abided by 
what was requested in the tender document were to be sidelined for doing so.  

The same lawyer argued that, per se, ‘unforeseen’ referred to something ‘unknown’ 
and, therefore, it was useless for anyone to insist on being told what unforeseen events
were.  He added that the rates were requested and required so that, if an unforeseen 
event occurred, then the Contracting Authority would know what rates in respect of 
labour and equipment normally used in road works would be applicable. Dr Delia 
insisted that, even in this case, the appellant Company could have sought a 
clarification but it chose not to.  Dr Delia stated that it should not go unnoticed that 
these two requirements constituted 50% of the documents that were required in the 
financial package. 

Dr Delia said that in spite of the fact that the appellants declared that their bid was the 
cheapest, yet, that was based on the two requirements submitted with the financial 
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offer without taking into account the other two requirements which were not 
submitted.  Dr Delia argued that, at that stage, one could not tell the price of the offer 
submitted by the appellant Company.  

The awarded tenderer’s legal advisor stated that he was not arguing against the fact 
that the appellants were compliant in the requirements of packages 1 and 2 but that 
they were not compliant in package 3 and, as a result, had to be disqualified according 
to the tender conditions.  Dr Delia explained that through the 3 package system the 
tenderer had to qualify from each stage and, as a consequence, if the appellant 
Company failed in the third package due to the non-submission of requested 
documents, then, in these circumstances, a bid could not be favourably considered for 
award.  He stated that when the Adjudication Board noted that two documents had not 
been submitted it had no discretion in the matter so it had to disqualify that tender.  

Dr Delia disagreed with the appellants’ argument that the cash flow payments 
schedule was tied to pre-financing facilities because one had nothing to do with the 
other.

Dr Franco Galea, legal representative of Asfaltar Ltd, an interested party, noted that 
both presently and during the previous hearing, the issue of lack of communication 
between the Contracting Authority and the Department of Contracts was highlighted.  
He recalled how, at one stage, it was claimed that Asfaltar Ltd had not submitted 
certain documents when in fact it had submitted them.  

Dr Grima argued that what was being said, in the sense that every single thing had to 
be submitted otherwise one would be disqualified, was not true both at law and for the 
purpose of transparency.  He referred to the general conditions / principles of the 
tender where it was stated that government had the right to refuse all tenders or that 
government could opt for the highest offer or, for that matter, any other offer.  

The Chairman PCAB remarked that, for correctness sake, Government had the right 
to do that but not the Adjudication Board.  

Dr Grima stated that, in order to ensure that the award of tender was carried out 
correctly, one had to look at the pertinent section 30 (page 40) of the tender document, 
i.e. ‘The Criteria for Award’.  He stated that what was being disputed was the fact that 
the tender was awarded to a bidder whose bid was one million euros higher than that 
of his clients, therefore, his contention was about the award of the tender.  

At this stage, the Chairman, PCAB, queried whether the Contracting Authority had 
the right to request something and whether the tenderer had the discretion to decide 
whether to submit the requested information or to choose the form in which to submit 
the information.  
Dr Grima stated that the Contracting Authority had the right to request something and 
in the form it so desired but the ‘contract’ conditions did not state that if there was 
something missing someone would be disqualified.  He reiterated that his clients were 
objecting for not being awarded the tender and again quoted Section 30.1 under 
‘Criteria for Award’ (page 40) of the tender document, namely:

“The Evalutation Committee will select the tenderer who has submitted the 
total lowest bid satisfying the administrative and technical criteria.”
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Dr Grima contended that the ‘evaluation committee’ (Adjudication Board) had no
discretion there because it was Government that had discretion with regard to award 
and it was the Government, through the General Contracts Committee, that, 
ultimately, would award the tender. He continued that, as a result, the ‘evaluation 
committee’ had to select the cheapest compliant tenderer.  

The appellant Company’s legal advisor argued that, whilst it is true that Government 
seeks the advice of the ‘evaluation committee’, yet, then, it remains its choice as 
whether to heed or not to the advice given citing, for instance, the fact that 
Government could be unwilling to spend more than was necessary, in this case 1 
million euros.  

Dr Grima reiterated that his client Company’s bid was in fact the cheapest bid and that 
it satisfied the administrative and technical criteria, otherwise it would not have 
qualified to stage 3.  At that point he quoted from section 24.3 (page 36):

“Prices will be opened following the administrative and technical evaluation, 
dealing with the acceptability or otherwise of the documents submitted in 
packages 1 and 2.”

He proceeded by arguing that, once the Adjudication Board opened the prices, then it 
had accepted that his clients’ bid was administratively and technically compliant.   

The Chairman, PCAB asked who was to decide about compliance with regard to 
package 3 in the light of the fact that two requirements were not submitted with the 
financial offer, in other words, “How many documents would render the submission 
non-compliant in respect to package 3 compliant … one, two, three or, say four out of 
four?”, emphasised the PCAB’s Chairman.

Dr Grima contended that in this tender document there was specified what was 
substantially required, the sine qua non type, because in every law one had certain 
things which were more important than others.  He added that the important factors 
were ‘administrative’ and ‘technical’ compliance and the other important issue was 
the ‘price’, which, in the case of his clients, was cheaper by 1 million euros.  

The Chairman PCAB asked again how serious a deviation was it to have two out of 
four documents missing in package 3 and also noted that the interpretation that the 
appellant Company was giving to section 30.1 seemed to be subject to some proviso 
which was missing.

Dr Grima stated that one had departed on the wrong premise in the sense that the 
awarded tenderer had stated that the appellant Company did not submit that 
information.  Dr Delia retorted, arguing that it was the same appellant Company that 
had admitted to such an omission.

The appellants’ legal advsior remarked that both his client and Asfaltar Ltd, through 
Architect Magro, had stated that they did submit the information requested but what 
they did not submit was a sheet of paper containing the list of classes of labour and 
construction plant.  He contended that what the tender had requested on that list had 
been submitted by his clients in greater detail elsewhere in their submission.  
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At this point Dr Grima quoted from page 38 of the tender document, viz: 

‘Section 27 ‘Checking of Tenders and Their Compliance with the Requirements of the 
Tender Documents’

27.2 An admissible tender is one which conforms to the requirements and 
specifications described in the tender documents with no substantial 
deviations or reservations.  Substantial deviations and reservations are those 
which:   

27.2.1 - in any way influence the scope, quality or execution of works, 

or

27.2.2 – restrict the rights of the Contracting Authority or the obligations of 
the Tenderer under the Contract in a manner inconsistent with the tender 
documents, 

or 

27.2.3 – rectification of which would unfairly affect the competitive position 
of other Tenderers presenting admissible tenders.’

Dr Grima claimed that none of these cases arose.

The Chairman, PCAB, intervened and referred those present to 27.3 which stated that:

‘If a tender does not comply with the requirements of the evaluation grid, it 
will be rejected by the evaluation committee when checking admissibility.’ 

Dr Grima maintained that his clients had met the requirements of the financial 
evaluation grid in the tender document (Volume 1 Section 6: Evaluation Grid and 
other Annexes) which even contained the total tender amount which the awarded 
tenderer had claimed that it was not given in the tender document.  Moreover, Dr 
Grima stated that unforeseen events had to refer to variations or modifications once 
one was dealing with road works.

On cross examination, Architect Buhagiar declared that 

a. he had been attached to the Malta Transport Authority (MTA) for two and 
a half years; 

b. he was involved in scores of road works;  

c. he had read the tender document in question and that he was aware of 
section 27 regarding a tender being substantially compliant; 

d. the Adjudication Board had sought the advice of experts, among them, 
Architect Mario Ellul, a MTA employee, to carry out a comparative 
analysis of the offers and the financial controller of the same Authority to 
report on financial matters; 
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e. the Adjudication Board was made up of 

i. Engineer Paul Cardona (Chairman)
ii. Architect Henry Sultana 

iii. Architect Paul Buhagiar (himself) 
iv. Mr Vincent Micallef Pule’, Director Public Transport (MTA);

f. in its deliberations, the Adjudication Board took section 27 into 
consideration 

g. the decision to reject the appellant Company’s tender (in view of the fact 
that it transpired that it had two documents missing) was taken 
unanimously by the Adjudication Board. 

Dr Grima drew the attention of Architect Buhagiar that the tender document made 
provision for modifications and variations which referred to works not included in the 
bill of quantities.  Dr Grima quoted article 35 ‘Modifications’ (page 128):

“The supervisor shall have power to order any modification to any part of the 
works necessary for the proper completion and/or functioning of the works.  
Such modifications may consist of additions, omissions, substitutions, changes 
in quality, form, character etc….” 

Dr Grima remarked that, as a result, the supervisor, who was contracted by the 
Contracting Authority, had the power to, practically, effect changes of any kind.  

At this stage, Dr Grima asked Architect Buhagiar what was the difference between 
what was provided for in Article 35 and the phrase ‘in the rare event of any 
unforeseen circumstances not included in the bill of quantities’.  Architect Buhagiar 
explained that the day work rates schedule was required for works not included in the 
bill of quantities so that the supervisor would be able to work out the cost of the 
unforeseen works.  Dr Grima asked again whether he was being given to understand 
that the supervisor could not work out the rates for extra works in the absence of the 
day work schedule, i.e. there was no method how extra works/modifications were 
going to be paid for.  Architect Buhagiar said that there was not.  Dr Grima 
maintained that Government always retained the right to make additions, 
modifications or omissions to a contract and, in spite of what Architect Buhagiar had 
just said, the tender document provided that the same rates had to apply in the case of 
extra works.  Architect Buhagiar said that variations referred to quantities included in 
the bill of quantities. Architect Buhagiar added that if there was no rate in the bill of 
quantities then a rate would have to be proposed and submitted for the consideration 
of the Board for approval.

Dr Grima stated that according to the tender document ‘modification’ could mean 
something that was added on or omitted or substituted and, therefore, it could also 
mean unforeseen and that meant that the eventuality of ‘unforeseen works’ was 
already catered for.  He added that the supervisor had the power to order any 
modification and that the supervisor represented the Malta Transport Authority. 
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Reacting to Dr Delia’s remark that the supervisor was an independent person, Dr 
Grima contended that the supervisor was appointed by the MTA following a call for 
tenders.  As was stated in the previous hearing, the supervisor was paid by the MTA 
and, as a consequence, he was the lunga manu of the MTA who had the power to 
order modifications including substitutions.

Architect Buhagiar stated that, nevertheless, the supervisor had no power to fix rates.  
Yet, Dr Grima contended that in section 1 of Article 35 (page 128) nothing was left 
out with regard to works modification or substitution. Moreover, he claimed that, if 
the contractor failed to carry out the extra works, the supervisor had the power to 
bring in another contractor to carry out those extra works 

Architect Buhagiar reiterated that the fact remained that the Contracting Authority 
requested the day work rates schedule and that schedule was not submitted. The 
reaction by Dr Grima was to lament that the Adjudication Board was concerned solely 
with the day work schedule but it totally overlooked the other provisions.

Architect Buhagiar admitted that the provisions of article 35 were important and, at 
that point, Dr Grima quoted from section 35.5 (page 128):

‘The prices for all modifications ordered by the Supervisor in accordance with 
articles 35.2 and 35.4 shall be ascertained by the Supervisor in accordance 
with the following principles…’

The Chairman, PCAB, remarked that what one had to question was whether the 
tenderer had the right to be subjective because the Contracting Authority requested 
four mandatory requirements but the tenderer submitted only two of them.  He 
proceeded by questioning whether the Adjudication Board had any discretion 
whatsoever in this matter or whether the Adjudication Board had to reject the tender 
because the tender document said so irrespective of whether the Adjudication Board 
agreed with it or not.  

Architect Buhagiar agreed that it was the latter case.

To Dr Grima’s question as to whether the Adjudication Board rejected the offer made 
by his clients because they did not indicate the daily rates of labour and plant, 
Architect Buhagiar insisted that Schembri Joint Venture Ltd did not present the day 
work rates schedule.

Dr Grima agreed that although his clients did not present the information in the form 
of a list, yet he added that it was not the case that his clients did not present the 
information requested in the day work rates schedule.  

Architect Buhagiar stated that the rates make up and the day work rates schedule were 
two different things and that, in his opinion, one could not arrive at the day work rates 
from the rates given by Schembri Joint Venture Ltd in the bill of quantities and from 
the rates make up.

At that point, Dr Grima started questioning whether Architect Buhagiar had actually 
seen the rates given by his client Company because he claimed that the daily rates 
were actually there.  
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Architect Buhagiar explained that the rates make up were a break down of the labour, 
material, plant and equipment required to produce, say, one cubic metre of excavated 
material and he insisted that from the rates make up one could not arrive at day work 
rates or, if so, the rates would be approximate.

Dr Grima maintained that, in the bill of quantities submitted by his clients, there were 
indicated, amongst others:

 the rate of Lm 5 per hour for an employee
 the rate of Lm35 an hour for an excavator and
 the rate of Lm45 per hour for a caterpillar 

Dr Grima maintained that it, therefore, took little effort to calculate how much an 
employee would cost for 4 hours, i.e. 4hrs @ Lm 5 = Lm 20.

At this stage, Architect Buhagiar was handed over the submission of Schembri Joint 
Venture Ltd to verify what was being claimed by Dr Grima.

Following Architect Buhagiar’s observation that the labour cost was not broken down, 
Dr Grima rebutted that, earlier on, it was held that the hourly rates for experts, 
archaeologists etc did not matter but all that mattered were the rates of ‘skilled’ and 
‘unskilled labour’.   

Replying to a question put forward by the PCAB as to whether it was Architect Mario 
Ellul or the Adjudication Board that decided to exclude the appellants’ offer, 
Architect Buhagiar stated that Architect Ellul drew up and submitted his report and 
then the Adjudication Board considered it.  Architect Buhagiar reiterated that the rates 
make up explained how the rates given in the bill of quantities were made up in terms 
of labour, material, plant, and so forth, whereas, the day work rates, referred to how 
much, for example, a labourer would cost per hour.  

Dr Grima declared that his clients had indicated that a labourer would cost Lm 5 per 
hour and that, as far as he knew, labour was classified as skilled or unskilled. 

Architect Buhagiar stated that the notes to volume 4 para (a) referred to ‘the various 
classes of labour and construction plant’ …. ‘on a day work basis’ with Dr Delia 
intervening to state that the rates given by the appellants did not refer to the 
unforeseen events but to the bill of quantities. 

Dr Grima declared that his client Company had bound itself not to charge more than 
Lm 5 an hour for an employee in case of an unforeseen event.  He added that the 
important factors were the substance of the content and the one million euro 
difference in the price and not the format in which things were presented.  He, once 
again, claimed that Schembri Joint Venture Ltd gave the information requested but 
did not present it on a separate sheet of paper but that did not mean that they did not 
submit it.

At this point, the Chairman, PCAB, asked if it was normal for the rates applicable to 
the bill of quantities and the day work rates to differ.
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Architect Buhagiar replied that it was the contractor who had to indicate both sets of 
rates and that one could not assume that they were the same.

Dr Grima noted that, once in the case of Bonnici Brothers Ltd, the day work rates and 
the rates in the bill of quantities were the same and once his clients had also quoted 
daily rates in the bill of quantities, then it was a question of comparing like with like.  

At this stage Dr Grima requested Architect Buhagiar to read out the rates quoted in his 
clients’ submissions and complained about the way Architect Buhagiar was 
answering, or better still, according to him, not answering his questions.  

The Chairman, PCAB, remarked that it would appear that the Contracting Authority 
had requested the list and anyone who did not produce the requested list was 
considered not good enough.  Dr Grima pointed out that, in the tender document, there 
was no template format that the tenderer had to fill in.  

Architect Marjohn Scicluna, representing Schembri Joint Venture Ltd, stated under 
oath that the appellants had aggregated labour in one rate, namely, it quoted an 
average/flat rate of Lm 5 per hour.  He admitted that they did not present the day work 
rates schedule in the form of a separate list but he insisted that hourly rates were given 
for various items of plant along with the average hourly rate of Lm 5 for labour.  
Architect Scicluna also explained that one did not need to work out these rates 
because they were clearly given in the documentation submitted by Schembri Joint 
Venture Ltd.

Dr Grima declared that he could not pass on to make his concluding remarks prior to 
obtaining independent expert advice as to whether the supervisor or a qualified person 
could work out the day work rates from the rates given in the bill of quantities.  He 
added that this was also agreed with in the previous hearing concerning the objection 
raised by Asfaltar Ltd.  

At this stage those present agreed to hold another meeting in connection with this 
appeal.  Friday 14th November at 16.30 hrs was decided upon and it was further 
agreed that independent technical experts will be summoned for cross-examination 
purposes and so forth.

Further public hearing held at the Department of Contracts on Friday, 14 
November 2008 at 16.45 hours.

As agreed during the public hearing of  29 October 2008 and through correspondence 
that had been exchanged between all the parties concerned, it was agreed to hold this 
joint hearing so that Asfaltar Ltd, Schembri Joint Venture Ltd and Bonnici Brothers 
Ltd would present experts to give evidence as to whether it was possible for a 
technical person to extrapolate daily or hourly rates for different classes of labour and 
construction plant – as requested under ‘day work schedule’ in the Notes to Volume 4 
– Schedule of Quantities - from the rates make up of the priced bill of quantities.

Mr Anthony Cassar, an architect and civil engineer, was summoned by Dr Kenneth 
Grima, legal represestative of Schembri Joint Venture Ltd, to take the stand.  
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Architect Cassar, under oath, declared that he had no interest in the tender under 
reference.  During the course of the said hearing Architect Cassar … 

 stated that Schembri Joint Venture Ltd had presented him with a set of the 
rates make up and the notes to volume 4 – schedule of quantities - which were 
verified during the hearing to be a copy of those submitted by Schembri Joint 
Venture Ltd in evelope 3, to carry out an exercise with a view to establishing 
whether daily or hourly rates could be worked out from the rates quoted in the 
bill of quantities;

 analysed the rates make up and the bill of quantities, an exercise that took him 
about 10 hours and produced a set of rates. From this exercise it emerged that 
under ‘different classes of labour’ there was indicated an employee @ Lm 5 
per hour and a warden @ Lm 3.64 per hour whereas under ‘plant and 
machinery’ the following were listed: excavator @ Lm 45 per hour, 
jackhammer and compressor @ Lm 5.50 per hour, bobcat / Hiab / skip / 
handtools (e.g. a shovel) @ Lm100 per day, truck @ Lm 50 per trip and there 
were also a bowser and a pole planting machine.  He remarked that this 
exercise could be undertaken by any architect though it usually was the work 
of a quantity surveyor;

 conceded that there were no rates for the different classes of labour but that he 
considered the rate for labour at Lm 5 per hour as an average rate because the 
normal rate of an unskilled labourer was about Lm1.60 per hour and that of a 
skilled labourer was of about Lm 3 per hour;

 noted that para (a) in the Notes to Volume 4 under ‘day work schedule’ it was 
stated: 

a list of the various classes of labour and construction plant for which 
basic day work rates or prices are given, together with a statement of 
the conditions under which the Contractor will be paid for work 
executed on a day work basis. 

 stated that Schembri Joint Venture Ltd gave him neither a cash flow payments 
schedule, which, to him would have represented a breakdown of the payments 
that had to be made to the contractor, nor did he come across the list or 
schedule of day work rates for the different classes of labour and construction 
plant.

Dr Grima, stated tht the workings produced by Architect Cassar proved that, in fact, 
the submission by Schembri Joint Venture Ltd did contain rates per hour and per day 
and prices as required in para (a) of the notes to volume 4 unlike what the 
Adjudication Board had indicated, i.e. that no such rates were submitted.  He added 
that the rates were extracted from the breakdown of rates submitted in envelope 3.  
Architect Cassar said that the rates for the main items of plant required for road 
construction were there.

Mr Stuart Azzopardi, another architect, was summoned by Dr Sciriha, legal 
representative of Asfaltar Ltd.  Under oath, Mr Azzopardi declared that he had 
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worked on this tender on behalf of Penza Construction Ltd, which tenderer had been 
disqualified at an earlier stage of the tendering process.  However, notwithstanding, he 
did not render any service to the contractors involved in these two appeals.  

Architect Azzopardi …

 conceded that he had limited time, a few hours in fact, to go through the rates 
make up presented to him by Asfaltar Ltd.   He went on to explain that, as a 
technical person, he would be able to work out the rates for different classes of 
labour and construction plant from the rates make up and the programme of 
works presented by Asfaltar Ltd.  He added that he could even arrive at the 
nominal quantities per day of construction plant, e.g. the amount of material 
that an excavator could excavate in a day.  As an example, Architect 
Azzopardi explained that from the programme of works he would obtain the 
amount of excavation works involved and the time required to carry it out, 
then from the rates in the bill of quantities and from the rates make up he 
would arrive at the rates for labour (even its different classes) and the 
construction plant like an excavator, a truck and so forth.  He added that in 
case unforeseen works involving trenching arose, the site supervisor could 
charge the rates found under trenching in the bill of quantities, which would be 
the lowest rates.  Architect Azzopardi continued that in a case where the roller, 
the grader and the driver were to be involved, one could work out the rates 
individually;

 to the question put forward by Dr Grima as to what was the difference 
between ‘modification’ and ‘variation’ works and ‘unforeseen’ works in road 
construction, Architect Azzopardi remarked that unless something 
extraordinary arose, what usually happened was that more trench work would 
be involved or else instead of excavating in soft stone one would encounter 
hard stone.  However, the same witness proceeded by stating that the rates in 
the bill of quantities relative to trenching in hard stone would apply;

 claimed that the list of classes of labour and construction plant that a 
contractor was asked to submit could hardly ever be exhaustive.  Yet, the bill 
of quantities was very detailed in this respect.  He noted that the day work 
schedule referred to various classes of labour but was not specific. 

The Chairman PCAB asked Architect Buhagiar whether he agreed with what 
Architect Azzopardi had just explained.  Architect Buhagiar declared that he did not 
agree with the method explained by Architect Azzopardi because the programme of 
works submitted could undergo changes during execution and, with regard to the rates 
for various classes of labour, they were interested only in the rate of a labourer – to 
apply it for unforeseen works whatever those might be - rather than the rate of a 
labourer that would change according to the different types of work that he would be 
detailed to do.  

At this point the PCAB’s Chairman drew the attention of Architect Buhagiar that 
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(i) at tendering stage the tenderer could only quote the standard rate then 
the variations that would occur during execution would have a bearing 
on the contractor’s profit margins 

(ii) no list of the various classes of labour was given in the tender dossier.  

To a direct question by the PCAB, Architect Buhagiar was unable to indicate how 
many items on the list would have satisfied the contracting authority.  

Architect Azzopardi stated that the term ‘foreman’ was not exhaustive because, even 
at foremen level, there were grades, e.g. a foreman on asfalting works had a different 
grade from another one detailed on other works.  In this respect, Dr Grima intervened 
to observe that in his clients’ case, the average rate of labour was given, namely, Lm 5 
per hour, and he was disqualified whereas Architect Buhagiar now stated that the 
Adjudication Board was interested in one rate.   Architect Buhagiar insisted that the 
contracting authority wanted one rate for a labourer irrespective of the job he was 
detailed to and not one rate applicable for a skilled or unskilled or technical person 
and so forth. 

To questions put forward by Dr Delia, Architect Azzopardi replied that he received no 
instructions with regard to the cash flow payments during the project and that with 
regard  to the day work schedule he would need the programme of works along with 
the rates make up to work the rates of a labourer on a particular job.  Dr Delia 
remarked that, contrary to what architect Azzopardi was trying to impress, it was not 
at all simple to carry out this rates-computation exercise.

Mr Maurice Galea, an Architect and Civil Engineer, was summoned as a witness by 
Dr Delia, legal representative of Bonnici Brothers Ltd, and, under oath, Mr Galea 
declared that he was in no way professionally connected with the tenderer or had in 
any way participated in the submission of any offer. Mr Galea stated that he graduated 
in architecture in 1955, worked for a long time at the Water Works and Industry 
Departments and at the Malta Development Corporation and that he acted as technical 
adviser to the Contracts Department for about 13 years.

On being cross-examined, Mr Galea submitted the following explanations:

 In his view the cash flow payments during the project referred to in clause 
14.2.3.12 (page 29) of the tender document represented a forecast, usually 
reviewable on a monthly basis, of the payments that the contracting authority 
would have to provide to the contractor.   He added that the provisions of para 
(a) to (d) under ‘Payments’ (page 9) of the tender document were general 
provisions of how payments were to be effected but the cash flow payments 
schedule, which was tied to the programme of works, was still required 
because that quantified the payments and established the date the payments 
would fall due;

 With regards to the rates make up, Architect Galea stated that this was a 
breakdown of the rates in the bill of quantities in terms of 

 labour
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 materials
 plant and
 equipment  

He added that this was not always requested but it was useful in case of 
variations to arrive at the rates applicable to those variations;

 Mr Galea remarked that he disagreed with Architect Azzopardi with regard to 
the relationship between the rates in the bill of quantities and the day work 
rates.  According to him, the day work rates served a different purpose because 
they were applicable to odd jobs not included in the bill of quantities, such as, 
in case the contracting authority required the services of 4 labourers for 3 hrs 
or a crane for five hours.  He remarked that the day work rates were usually 
higher than those applicable to the rates in the bill of quantities because the 
latter were based on a high volume of work whereas the day work rates would 
involve undertaking small jobs and therefore had to take into account other 
considerations, such as, mobilisation and demobilisation costs.  As an 
example, he mentioned the day work rate of Lm 4.50 per hour for a labourer 
and Lm 5.50 per hour for a skilled labourer.  

At this point, the Chairman PCAB asked whether the rates in the bill of 
quantities and the day work rates were the same in the case of the awarded 
tenderer.  Architect Buhagiar replied that albeit the said rates were the same, 
yet, Bonnici Brothers Ltd could have presented different rates but the 
important thing was to have both rates.  Architect Aquilina, intervening on 
behalf of Bonnici Brothers Ltd, tried to explain that, in an earlier intervention 
during the same hearing proceedings of this appeal, he did not say that both 
sets of rates were the same because one was given in cubic metres and the 
other on a daily/hourly basis.  What he did say, continued Architect Aquilina, 
was that, in his computations, he started with the day work rates but ended up 
differently. Architect Aquilina contended that he never said that both sets of 
rates were the same.  

This claim was received with a certain level of disagreement by many of those 
present for the hearing with the latter claiming that, during the previous 
meeting, Architect Aquilina had said that the two sets of rates were basically 
the same;

 Architect Galea explained that one could not give a standard rate because, for 
example, there were excavators of different capacities and one ought to quote 
a rate for each according to its capacity.   He added that if only one rate were 
to be given for an item of equipment, say, an excavator, one wouldn’t know 
for which type of excavator that rate referred because, for example, ordering a 
crane of 10 tons was different from ordering a crane of 20 tons;

 Architect Galea tended to disagree with Architect Azzopardi for the latter 
basing his workings on the rates make up in relation to the programme of 
works because, on a large project, it usually happened that the programme of 
works would be subject to various revisions or modifications;
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 With regard to the nominal quantities for each item of day work referred to in 
para (b) under ‘day work schedule’ as stated in the notes to Volume 4, 
Architect Galea agreed that, although it was not very clear, he understood that 
the term referred to the capacity of the plant, e.g. how much material would an 
excavator excavate in an hour or a day.  He added that the problem with day 
work rates was that if the excavator was on site for, say, 4 hours, then one had 
to verify that it, in fact, excavated the amount of material relative to its 
capacity otherwise one would end up paying the rate for 4 hours when it might 
have been idle for some of that time;

 Mr Galea declared that he would not be satisfied if the day work rates were not 
given because he would encounter problems when day works arise at 
implementation stage.  He added that, in his opinion, one could not extract 
correct day work rates from the data available in the bill of quantities and the 
rates breakdown.  He reiterated that one could use the normal rates for works 
that vary from that in the bill of quantities but that were similar in nature. 
However, Architect Galea continued by stating that day work was something 
completely different because it represented only labour and plant together or 
separately;

 The Chairman PCAB remarked that no template was provided in the tender 
document with regard to the day work schedule and asked what would 
constitute an exhaustive list of classes of labour and construction plant for the 
works contemplated in the tender.  For example, he asked whether 10 items or 
15 items would be enough when the likelihood could mean that 20 or perhaps, 
50 items would be far more realistic.  He proceeded by asking whether, on the 
other hand, would a list of four (4) items be adequate so long as a list was 
presented.   On these same lines, Architect Cassar remarked that it would have 
been better to have the list of day work rates, however, he wondered where 
such a list would start and end given that even the term ‘excavator’ was not 
exhaustive enough in view of the different types/sizes of excavators available.  

Architect Galea conceded that 

(a) it would have been better had a template been provided in the 
tender document and

(b) in the case of classes of labour or construction plant not covered by 
the day work schedule, one would still have to establish or 
negotiate the rate per hour or day. 

Mr Galea remarked that the tender document was quite clear in requesting the 
list.

When the Chairman PCAB asked if there were any other witnesses, Dr Grima 
remarked that although Architect Mario Ellul, who acted as advisor to the 
Adjudication Board, was at that time abroad, he still intended to call him to give 
evidence because he alleged that it was Mr Ellul who had advised the Adjudication 
Board to reject his client Company’s offer.  Architect Buhagiar stated that the 
Adjudication Board had examined the advice given by Arhictect Ellul and although it 



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2008

302

did not amount to a cut and paste exercise, the Adjudication Board, unanimously, 
endorsed the report by Architect Ellul.  The PCAB argued that, in the circumstances, 
the evidence of Architect Ellul would not be relevant because once the Adjudication 
Board unanimously adopted his advice, in part or in full, then clarifications, if any, 
had to be sought from the Adjudication Board.  Besides, the PCAB had heard enough 
contrasting views to enable it to come to a conclusion.  Dr Grima informed the PCAB 
that, in the circumstances, he had no further witnesses.

At this stage it was agreed that the winding up with regard to both objections would 
take place during two separate hearings on established dates convenient to all 
interested parties.

Further public hearing held at the Department of Contracts on Tuesday, 25 
November 2008 at 16.45 hours

Dr Grima stated that the purpose of the hearing was to see whether the Adjudication 
Board had carried out the evaluation process in a correct, fair and transparent manner 
as it should have done.  He added that in the final stage of this process there were 
three participants who were all found to be competent and therefore one had to 
determine which one of them deserved most to be awarded the tender.  Dr Grima 
insisted that if a student made the grade then the examiner should grant him a pass 
mark, after which, one had to establish who would have been the best student.  He 
argued that it was not the role of an examiner to disqualify the best student because of 
a missing full stop or a comma.  Dr Grima remarked that in this case the Adjudication 
Board eliminated the best tenderer and it did so unfairly and without going into the 
very purpose of issuing a public call for tenders.  Through the issue of a tender the 
Contracting Authority would be in a position to identify that contractor which had 
submitted the best offer in its entirety and, as a result, the more competitors there were 
the better it was to obtain the best result with regard to value for money.  

Dr Grima said that one had to determine who was

 competent
 financially sound and
 experienced in that kind of work 

The appellant Company’s legal advsior claimed that about 70% of road works carried 
out in the Maltese islands were carried out by the three contractors that were 
competing for this tender and, therefore, the Adjudication Board had to choose the 
best one out of the ‘best’.  He claimed that what happened in this case was that, when 
the envelopes were opened, the cheapest one was ranked number one and then, all of a 
sudden, the tenderers that were ranked in the first two places were disqualified.  Dr 
Grima declared that the Contracting Authority did not stand to gain from such action 
but, on the contrary, it was going to end up paying much more in taxpayers’ money 
for the same work.  

Dr Grima argued that what the PCAB had to decide on was whether it was correct to 
eliminate a tenderer who was one (1) million euros cheaper than the awarded tenderer.  
He claimed that the cheapest tender was not disqualified on substance, i.e. on what 
was submitted in the bill of quantities and on the breakdown of rates, but on the non-
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submission of a form and in so doing the Adjudication Board had discarded what was 
really important and substantial according to the tender document which was the law 
that guided the Adjudication Board and the PCAB.  Dr Grima stressed that tenders 
were acceptable unless they were substantially unacceptable and he went on to quote 
section 30.1 (page 40):  

“the evaluation committee will select – Dr Grima said that there was no room 
for discretion here – the tenderer which had submitted the total lowest bid 
satisfying the administrative and technical criteria.”  

Dr Grima contended that his clients had the total lowest bid and had also satisfied the 
administrative and technical criteria.  
Dr Grima then quoted section 27.1(page 38), viz:  

“Before beginning a detailed analysis of the tenders, the evaluation committee will 
check that each tender

27.1.1  had been properly signed, and 
27.1.2  includes the required Tender Guarantee of Lm50,000 and
27.1.3  substantially complies with the requirements of these tender 
documents as per ‘Administrative Compliance Grid’.

He proceeded by saying that, according to the Oxford Dictionary, ‘substantial’ meant 
of real importance or value, essential, having substance.  He added that it did not refer 
to minor details or to insignificant issues.  Dr Grima argued that his clients were 
competent to undertake this contract and had quoted the best price.  

Dr Grima stated that, at first, it was claimed that the appellants did not submit day 
work rates but then Architect Maurice Galea had stated that there were two categories 
of labour, ‘skilled’ and ‘unskilled’ who were paid Lm5.50 per hour – inclusive of 
profits etc – and Lm4.50 per hour respectively.  He observed that it so transpired that 
Schembri Joint Venture Ltd quoted the average rate of Lm5 per hour which was in 
line with what Architect Galea had indicated.   Dr Grima stated that Architect Ellul, 
who had not appeared before the PCAB, had decided that his clients did not submit 
the day work rates and should, therefore, be disqualified, which advice was 
reproduced in the Adjudication Board’s report.  

Dr Grima said that, during one of the hearing sessions, he had asked Architect 
Buhagiar whether the Board had noted that the day work rates were given elsewhere 
in the documentation other than in the format expected by the Contracting Authority 
and Architect Buhagiar’s reply was that the Adjudication Board had adopted the 
advice of its consultant, Architect Ellul, to the tune of about 40%.  

It appeared to Dr Grima that the Adjudication Board had not gone through the 
documentation submitted by his clients thoroughly enough and, it did so, when there 
was at stake the sum of one million euros of taxpayers’ money that were going into 
the pockets of Bonnici Brothers Ltd instead of remaining in the taxpayers’ pockets or 
else directed to finance a programme of works covering 40 to 50 roads.  

Dr Grima argued that his clients had submitted everything except one form which, 
then again, during the hearing, it emerged that the information was there, e.g. the rates 
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for a dumper, truck, bulldozer, compressor, generator, excavator, bowser and three 
categories of labour, i.e. skilled, unskilled and the warden.  He argued that the tender 
document did not stipulate that one had to list 30 or 40 items of day work rates and, as 
such one could not be penalised for listing 8 items, which, according to the contractor, 
were enough to undertake unforeseen works.  

Dr Grima argued about who could tell that the ‘unforeseen works’ would entail the 
use of 40 or 50 items of equipment!  He maintained that one could perhaps say that 
another contractor submitted more items than his client Company but it was not true 
that the latter did not submit any day work rates.   Moreover, Dr Grima contended 
that, in his view, there was little difference between ‘extra works’, ‘variations’ and 
‘unforeseen works’ because unforeseen works meant extra works.  

He continued by pointing out that some of the most experienced road works 
contractors had not submitted the day work rates schedule and that was evidence 
enough that it was not clearly laid down.     

Dr Grima then turned to the cash flow payments during the project and explained that, 
in reality, it was up to the Contracting Authority to effect payments and that it was not 
rare when payments were not effected due to the unavailability of funds and 
contractors had to wait until the next budget or until such time that the supplementary 
estimates were approved.  He added that the tender document already laid down in a 
clear way the manner in which payments were to be made and, in that process, the last 
word rested with the supervisor and so the appellants’ legal advsior claimed that there 
was no point in indicating how his clients wished to be paid.  Dr Grima contended that 
government would pay at its discretion and that no contractor would dare to request 
the payment of interest on the amounts overdue.  

Dr Grima argued that the Adjudication Board disqualified Schembri Joint Venture Ltd 
for not indicating the timetable of payments, i.e. for not indicating something different 
from that laid down in the tender conditions, i.e. 30 days after works certification by 
the site supervisor.  Dr Grima stressed that this was not a substantial reason for 
elimination because one could not be disqualified for not submitting something that 
was worthless, irrelevant and not legally binding.  Dr Grima stated that, even in this 
instance, the PCAB was being called to judge whether the Adjudication Board made a 
correct decision to eliminate his clients for failing to submit something which was 
already laid down in the tender document, which document was the legally binding 
instrument.  

Dr Grima stated that, it would appear that, the Adjudication Board just rubber-
stamped the advice of its consultant who had recommended that his clients should be 
disqualified.  Dr Grima pictured a scenario wherein, instead of having been issued by 
government, this tender would have been issued by a private enterprise.  At this stage 
he questioned whether the Board of Directors, faced with a situation where a 
competent tenderer offered one (1) million euros less but had not submitted certain 
information in the form of a list, would disqualify that tenderer and in so doing fork 
out an extra 1 million euros.  Dr Grima remarked that if the shortcoming of his clients 
was deemed ‘substantial’ then the Adjudication Board would have acted correctly but, 
he added that, section 27, even laid down what was meant by ‘substantial’ and it was 
not left to the discretion of the Adjudication Board.  
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According to Dr Grima everyone seemed to overlook the contents of section 27 (page 
38) which stated that:  

27.2 An admissible tender is one which conforms to the requirements and 
specifications described in the tender documents with no substantial 
deviations or reservations. Substantial deviations and reservations are those 
which: 

27.2.1 in any way influence the scope, quality or execution of the works, or
27.2.2 restrict the rights of the Contracting Authority or the obligations of the 
Tenderer under the Contract in a manner inconsistent with the tender 
document, or 
27.2.3 rectification of which would unfairly affect the competitive position of 
other tenderers presenting admissible tenders. 

Dr Grima stated that Schembri Joint Venture Ltd qualified administratively and 
technically.  He added that the fact that these did not submit the list but submitted the 
same information elsewhere in envelope 3 did not mean as if they intended to deceive 
the Contracting Authority.  Dr Grima argued that Schembri Joint Venture Ltd did not 
submit the timetable according to which they expected to be paid, if anything was to 
the advantage of the Contracting Authority because these left that up to the same 
Contracting Authority, or better, as already laid down in the tender document. 

Dr Grima maintained that 

(i) contrary to what had been claimed his client did submit the day work rates 
and, during the hearing, it was demonstrated that these rates were in fact 
given, 

and 

(ii) the fact that Schembri Joint Venture Ltd did not submit how they were 
expecting the Contracting Authority to pay them, did not, in any way, 
affect adversely the other tenderers.  

Dr Grima argued that if his clients’ shortcomings did not amount to the ‘substantial’ 
deviations and reservations referred to in 27.2.1/2/3 then that would render the 
tenderer compliant.  He added that any shortcomings not mentioned in 27.2.1/2/3 
were not substantial otherwise they would have been listed there.  Dr Grima remarked 
that the Adjudication Board should have gone through the details of his clients’ 
submission and, in so doing the Adjudication Board would have ascertained that the 
day work rates could be found in the bill of quantities.  At this point, the appellants’ 
legal advisor argued that such an effort on the part of the Adjudication Board was 
expected when there were 1 million euros in the balance.  

On his part Dr Delia reminded the PCAB that during the hearing concerning the 
appeal lodged by Asfaltar Ltd, its legal representative, Dr Michael Sciriha, had 
pleaded with the PCAB to base its decision on three principles, i.e. 

 justice
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 equity and
 transparency  

Dr Delia stated that he agreed with that, however, in this objection the appellants 
based their case on allegations and on arguments on facts that did not result.

Dr Delia did not agree with Dr Grima’s statement that there were three competitors 
that had qualified from all stages.  Dr Delia claimed that two of them qualified from 
the first two envelopes but failed in the third envelope and so Dr Grima’s statement 
was factually incorrect.  

Dr Delia remarked that, contrary to what the appellant Company had stated, in the 
sense that Schembri Joint Venture Ltd had submitted the information but not in the 
proper form, the Department of Contracts was very clear in this respect stating that the 
appellant Company was disqualified because the day work schedule and the cash flow 
payments during the project were both not submitted. 

Dr Delia added that with regards to Dr Grima’s allegation that the Adjudication Board 
did not act correctly, no proof emerged during the hearing that any criminal actions 
were committed and the appellant Company had all the opportunity to question each 
and every member of the Adjudication Board.  Dr Delia noted that the PCAB offered 
the appellants the opportunity to present a witness even if that witness was considered 
irrelevant and even gave the opportunity to Dr Grima to cross-examine the 
Adjudication Board, something which the appellants chose not to do.  The awarded 
tenderer’s legal advisor stressed that, at no point, did it emerge that someone dictated 
matters to the Adjudication Board or that the latter had simply rubber stamped what 
others presented to it.  

With regard to the day work rates, Dr Delia stated that it was not a question that the 
appellant Company submitted a list with an insufficient number of items of plant or 
that the appellants did not submit the bill of quantities - the issue was that the 
appellants did not submit any day work rates at all, not even a short reference stating 
that the day work rates were the same as the rates in the bill of quantities or as 
indicated in the rates make up.  

Dr Delia stated that the tender was awarded to the only tenderer that submitted all the 
four documents requested.  He added that Schembri Joint Venture Ltd was not 
eliminated due to technical incompetence or because it was not one of the leading 
road contractors but because it did not submit these two schedules.  Dr Delia claimed 
that, perhaps unlike Asfaltar Ltd, Schembri Joint Venture Ltd did know what these 
two schedules entailed because it was the leader of a joint venture in another tender 
process and it had submitted this information and, in fact, it was awarded that tender.  

Dr Delia explained that the cash flow payments were important because this was a 
tender funded by the European Union, which in turn requested this information.  

Dr Delia pointed out that, unlike what Dr Grima was claiming, i.e. that there was 
practically no difference between ‘extra works’ and ‘day works’, the tender document 
specified what amounted to extra works and what the day works were.   Dr Delia 
remarked that ‘extra works’ were paid with the same rates of the bill of quantities 
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because they were works of the same nature, whereas, the ‘day works’ were different 
in nature and so were paid by hourly or daily rates.  

Regarding the cash flow payments, Dr Delia observed that the appellants were not 
claiming that they submitted the same information elsewhere, as was the case with the 
day work rates, but, this time, they were questioning the relevance of the information 
requested.  Dr Delia contended that it was not up to the tenderer to question the 
validity of the information requested by the Contracting Authority.  He stated that the 
fact was that the cash flow payments during the project were requested but were not 
submitted by the appellant Company, no more and no less, continued Dr Delia! 

According to the same legal advisor, this was not a trivial thing because the four 
documents requested in envelope 3 had a bearing on the price and they could not be 
considered individually.  

Dr Delia stated that the appellants had admitted that they did not submit the cash flow 
payments.  

Dr Delia stated that the Adjudication Board could not request the tenderer to submit 
the missing documents and neither could it qualify a tenderer who had not submitted 
all the requested documentation otherwise it would have certainly acted incorrectly. 

Whilst agreeing that the legal basis of this tendering process were general law, the 
tender documents, the public contract regulations and the PCAB rulings, all together, 
and one could not ignore any of them for convenience’s sake.  

Dr Delia claimed that Dr Grima’s arguments revolved around his clients’ technical 
compliance and that he was trying to entice the PCAB by mentioning the price.  

He added that Dr Grima’s reference to what would a private company do in similar 
circumstances was irrelevant because the Public Contracts Regulations were 
applicable to governmental and public entities, like the Lotteries and Gaming 
Authority, Malta Financial Services Authority, Malta Stock Exchange and the like, 
which had a big budget of their own, but were not applicable to the private sector.  

Dr Delia argued that the aspect of price should be discarded completely because, 
albeit, the appellant Company was compliant in envelopes 1 and 2, they were found 
not compliant in envelope 3.  

Dr Delia claimed that the interpretation that was being given to the term ‘substantially 
compliant’ was legally incorrect because that did not apply to the case in hand.  He 
read out section 27.1, already quoted earlier on by Dr Grima, and remarked that para. 
27.1.3 referred to the ‘Administrative Compliance Grid’ and added that no one was 
contesting the fact that the appellant Company was administratively compliant, but 
the hearing was concerned with financial compliance.  

Bonnici Brothers Ltd’s legal representative then quoted para. 28.5 (page 39): 

“Upon completion of the technical evaluation, the financial offers for tenders 
which were not eliminated during the technical evaluation will be opened.”



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2008

308

Dr Delia maintained that all that had been said regarding what was substantial or not 
referred to technical compliance and pointed out that the hearing had to do with the 
financial evaluation where no reference was made to the term ‘substantial’. 

Dr Delia then moved on to section 30 ‘Criteria for Award’ and quoted para 30.1:

“The Evalutation Committee will select the tenderer who has submitted the 
total lowest bid satisfying the administrative and technical criteria.”  

He maintained that, once Schembri Joint Venture Ltd was not financially compliant, 
then the question of price could not be taken into account in this case. 

Dr Delia observed that Dr Grima based his case on section 27 and then ended up by 
claiming that the price offered by his clients was 1 million euros cheaper.  Dr Delia 
explained that envelope 3 dealt with what constituted the price and, as a direct result, 
if two requested documents were not submitted by a tenderer, the Adjudication Board 
could not do away with requirements requested in the tender document and it was not 
even a question of leniency.  

He proceeded by contending that 

(a) it was not up to the tenderers to decide what was important or not in the 
tender document;

(b) there was absolutely nothing abnormal in the fact that the Adjudication 
Board, as a whole, had agreed with the report drawn up by one of its 
consultants, but the Adjudication Board would have been expected to 
explain its decision had it differed from the expert opinion tendered by its 
consultant.  

The legal argument that the appellants’ offer was ‘substantially compliant’ did not 
hold water because, in the financial evaluation, there was no reference to ‘substantial 
compliance’.  

Dr Delia pointed out that what had not been mentioned was whether the awarded 
tender was within the budget or not, at which point he confirmed that his clients’ offer 
was, in fact, within the budget.  Dr Delia maintained that if it were the case that the 
Contracting Authority had drawn up an erroneous estimate, his clients should not 
suffer because they had abided by all the requirements laid down in the tender 
document.  

Dr Delia concluded that there were three tenderers that were administratively and 
technically compliant but only one tenderer was financially compliant because these 
submitted all the four requirements requested in the tender document and, therefore, 
the Adjudication Board had acted correctly, transparently and legally.

Dr Borg Myatt, legal representative of the Malta Transport Authority, stated that it 
would not be correct to refer to the appellants’ offer as if it had been discarded on 
unfounded grounds, because the appellants’ offer was disqualified, specifically, for 
not submitting two of the four documents requested in envelope 3.  
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Dr Borg Myatt agreed with the argument made by Dr Delia in the sense that the 
Adjudication Board would have acted incorrectly had it noted that despite the fact that 
two tenderers would have, say, not submitted two of the required documents, they 
would have still, hypothetically, decided to take all of the bidders into consideration, 
regardless, all of a sudden ruling that the missing documents would have not been 
important to the tendering process. 

Dr Borg Myatt argued that once there was general agreement that the tender document 
was legally binding to all sides and once that document laid down that tenderers had 
to submit (a) the day work schedule, which was different from the rates make up, and 
(b) the cash flow payments during the project, then, Dr Borg Myatt queried how was 
the Adjudication Board expected to evaluate those tenders that did not submit all the 
documents requested?

With regard to the argument put forward by Dr Grima as to what was ‘substantial’ and 
what was not, Dr Borg Myatt pointed out that the Adjudication Board had decided 
that all the documents clearly requested in envelope 3 (at page 29) were requirements 
which were ‘substantial’ in nature.  

Regarding the doubts cast as to how the Adjudication Board had acted upon the report 
drawn up by one of its appointed consultants, Dr Borg Myatt declared that, during the 
hearing, it clearly emerged that the consultant had submitted his report to the 
Adjudication Board which, in turn, considered the consultant’s report and made its 
decisions unanimously.  

Dr Borg Myatt explained that the cash flow payments did not refer to ‘how’ payments 
were to be made but to ‘how much’ one was going to pay.  The tender document 
stipulated that the supervisor would certify the works carried out and then pass on the 
papers to the Malta Transport Authority to effect payment but cash flow payments 
during the project would quantify the payments that were expected to fall due on, say, 
a monthly basis.     
      
Dr Borg Myatt concluded that the day work rates and the cash flow payments during 
the project were mandatory requirements in the tender document and the Adjudication 
Board had no other option but to act as it did because an appeal would certainly have 
been lodged had the Adjudication Board acted otherwise.

Dr Grima intervened to remark that the fact that his clients had offered 1 million euros 
less than the awarded tenderer appeared to be a ‘no issue’ to the legal representative 
of Bonnici Brothers Ltd, when the price was of the utmost importance in any 
tendering process.  He added that what seemed to be important to the awarded 
tenderer was the form in which things were presented.  Dr Grima remarked that the 
PCAB was being asked by the awarded tenderer to penalise the bidder who offered to 
do the work for 1 milllion euros less.  Dr Grima added that, according to the case put 
forward by Dr Delia, the tenderer that came third in the competition – Bonnici 
Brothers Ltd, the awarded tenderer – should be classified first by disqualifying the 
rest of the other participating tenderers.    

Dr Grima stated that the purpose of the hearing was to award the tender to the most 
advantageous bid and he added that the awarded tenderer simply avoided this 
argument because it would have worked against it’s own interest.   
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At this stage the public hearing was brought to a close and the PCAB proceed with the 
deliberation before reaching its decision.

This Board,

 having noted that the appellants, in terms of their ‘motivated letter of objection’ 
dated 06.10.2008, and also through their verbal submissions presented during 
the public hearings held on 04.11.2008, 14.11.2008 and 25.11.2008 
respectively, had objected to the decision taken by the General Contracts 
Committee

 having noted all the arguments brought forward by the appellant Company’s 
legal advisor on behalf of his clients, particularly, those concerning:

o the competence of the tenderer in question to execute the job
o the administrative and technical criteria which were fully satisfied by 

the appellant Company
o the fact that, always according to the appellants’ legal advisor, the 

appellant Company submitted the lowest bid thus satisfying another 
pivotal criterion of the tender dossier

o the experience and proven track record of his client Company
o the question relating to the fact that the appellants claimed that their 

bid was ‘substantially compliant’ and thus could not be discarded
o the failure of the appellant Company to submit (a) the day work 

schedule and (b) the cash flow payments schedule
o his personal view of what is meant by cash flow, wherein an array of 

arguments were presented as to the reason why such a schedule was 
not submitted with the appellant Company’s bid, particularly
 the fact that, according to Dr Grima, it was the Company 

executing the works that could have cash flow problems and 
not the Contracting Authority, namely, the Malta Transport 
Authority (MTA)

 the fact that the tenderer in this particular call was not in a 
position to dictate the way in which the Contracting Authority 
wanted to pay the contractor quoting article 43 (page 171) to 
corroborate his line of reasoning

 in consideration of the argument raised relating to the fact that, 
according to Dr Grima, in most instances, government does not 
abide by payment schedules anyhow so it was absurd for a 
tenderer to be disqualified for non-submission of a schedule 
which, most likely, it would end up not being adhered to just 
the same

 the fact that Schembri Joint Venture Ltd, the appellants, did not 
request pre-financing but had agreed to be paid according to the 
provisions of the tender document and, as a result, his clients 
argued that there was no need to submit the cash flow payments 
schedule

 the inability to explain what is meant by ‘rare and unforeseen 
circumstances’ with Dr Grima claiming that, despite this, 
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tenderers were expected to indicate prices for something which 
could happen in the future and which, to top it all, was rare and 
unforeseen.  Furthermore, it was also argued that it was 
impossible for anyone to provide such schedule considering 
that, regardless of the list of items submitted, it is impossible 
for anyone to provide an exhaustive list

 the fact that, according to the appellants’ legal advisor, the 
awarded tenderer contended that it did not matter that the price 
was lower, some € 1 million cheaper, but the most important 
thing was that the awarded tenderers’ offer was within the 
estimated cost of the tender indicated by the Contracting 
Authority

 a query made by Dr Grima with regards to where, in the tender 
document, reference was made that the cash flow payments 
schedule was required in connection with EU funds

 the fact that, according to Dr Grima, the Adjudication Board had 
no discretion with regard to the award of tender and, in the 
circumstances, the said Board had to select the cheapest 
tenderer

 the fact that the appellants’ legal advisor opined that both his 
client and Asfaltar Ltd, the other appellant Company in another 
objection filed in connection with the same tender, had stated 
that they did submit the information requested in greater detail 
but not where the tender document had indicated

 the fact that Dr Grima expected the supervisor to be able to work 
out the rates for extra works in the absence of the day work 
schedule

o the failure of the appellant Company to mention the leader of the joint 
venture, an issue which was soon resolved during the same hearing 
when the Contracting Authority’s legal advisor admitted his clients’ 
incorrect assessment of documentation submitted in regard by the 
appellant Company when submitting its bid

o the fact that, according to Dr Grima, the Contracting Authority 
requested certain things which, ‘semantically’ did not make sense e.g. 
the request of a day work schedule in the rare event of unforeseen 
works not covered by the bill of quantities

o the fact that the appellant Company stated that no effort was made by 
the adjudicating body to calculate rates extrapolated from the bill of 
quantities submitted by the appellants

 having considered the Contracting Authority’s legal advisor’s interventions and 
submissions, particularly, those concerning:

o the fact that the Adjudication Board was required to make its 
recommendations on the basis of the provision of the tender document 
and that the same Adjudication Board could not have acted outside the 
provisions of the tender document otherwise its actions would have 
been subject to an objection
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o the fact that clause 8.3 (page 25) of the tender document stated that 
tenders “which do not comply with the requirements of the tender 
dossier will be rejected” and that, as a consequence, there existed no 
discretionary powers in regard, namely a bid either qualified or it did 
not

o the reason as to why the ‘cash flow payments schedule’ was 
compulsory as it was considered imperative for the Contracting 
Authority to know when payments were to fall due, especially 
considering the fact that this contract involved funds from the EU 
necessitating that pivotal information be made available to the 
Authority prior to evaluation of bid and adjudication and award of 
tender in order to enable the same Authority to submit claims to 
recover money from EU designated funds

o the fact that, according to Dr Borg Myatt, the cash flow payments 
schedule did not refer to ‘how’ payments were to be made but to ‘how 
much’ one was going to pay

o the presentation of a ‘day work rates schedule’ and ‘cash flow 
payments schedule’ respectively, were mandatory requirements in the 
tender document and the Adjudication Board had no other option but to 
act as it did because an appeal would certainly have been lodged had 
the Adjudication Board acted otherwise 

 having taken cognizance of Dr Delia’s cross-examinations,  observations  and 
submissions made during the hearing sessions held in connection with this 
appeal, particularly:

o the reference made to a previous case which had been decided upon by 
the PCAB relating to a situation which was very similar to the scenario 
the appellant Company was facing in this instance

o the fact that in this call four documents were required, two were 
submitted and the other two were not submitted

o the fact that the appellants seem to have
 wrongly interpreted the term ‘unforeseen’ as attributable to the 

classes of labour and construction plant whereas this would 
have referred to the events

 misunderstood the purpose behind the request for tenderers to 
provide a cash flow payments schedule

o the fact that the appellant Company had the opportunity to seek a 
clarification but it chose not to and instead, arbitrarily, decided that 
schedules in question were not necessary and, as a result, did not 
submit what was requested

o the point raised regarding it being considered as unfair if a tenderer 
that abides by what is requested in the tender document ends up being 
sidelined despite complying in full with specifications, terms and 
conditions

o the fact that, according to Dr Delia, in the 3 package system, in view of 
the fact that a tenderer had to qualify from each stage, one had to 
consider the fact that any tenderer who would have failed in the third 
package due to non-submission of requested documents, then, in these 
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circumstances, a bid would not have been favourably considered for 
award

o the issue relating to how, in Dr Delia’s opinion, it was not at all simple 
for anyone to carry out a rates’ computation exercise derived from the 
bills of quantities

o the fact that, unlike what Dr Grima claimed, namely that there was, 
practically, no difference between ‘extra works’ and ‘day works’, the 
tender document specified what amounted to extra works and what the 
day works were.  He further remarked, notes the PCAB, that ‘extra 
works’ were paid with the same rates of the bill of quantities because 
they were works of the same nature, whereas the ‘day works’ were 
different in nature and so were paid by hourly or daily rates

o the fact that the appellants had admitted that they did not submit the 
cash flow payments schedule

o the fact that, contrary to what Dr Grima had maintained, there was 
absolutely nothing abnormal that an Adjudication Board, had 
unanimously agreed with a report drawn up by one of its consultants 

 having taken note of Dr Galea’s interventions, particularly:

o the issue of lack of communication demonstrated and experienced 
between the Contracting Authority and the Department of Contracts

 having considered these and other issues, the PCAB …

o observes that the Adjudication Board could have clarified much earlier 
the issue of the alleged non submission of the joint venture’s leader

o notes that the appellant Company contended that the calculation of a 
day work schedule in the rare event of unforeseen works not covered 
by the bill of quantities involves basic mathematics to extract the day 
work rates from the rates already given in the bill of quantities

o noted that according to the appellant Company’s legal advisor, in this 
scenario, the important factor remained that a tenderer had to be 
‘substantially compliant’ and that this did not mean that the tenderer 
had to be 100% compliant but that the said tenderer’s bid would be 
more compliant than not

o also reflected on Dr Grima’s remark that, once Schembri Joint Venture 
Ltd quoted only the rates of the bill of quantities and Bonnici Brothers 
Ltd, the competitor, quoted the same rates both in the bill of quantities 
and in the day work schedule, then no one was unfairly effected

o notes that, unfortunately, members of the same profession disagreed on 
key ‘modus operandi’ such as, for example, whether one could extract 
the day work rates for labour and construction plant from the rates 
given in respect of the bill of quantities

o reflected on Dr Delia’s contention, namely, that it was not within the 
realms of the Adjudication Board’s (or the PCAB’s for all that 
matters!) responsibility as to establish what the Contracting Authority 
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requested but its priority was to ensure that what had been requested 
would have been actually submitted

o deliberated on why the day work rates schedule was so important, 
giving particular attention to comments made during the hearing 
sessions, especially the ones which highlighted the fact that these rates 
were requested so that if an unforeseen event occurred, then the 
Contracting Authority would know what rates in respect of labour and 
equipment normally used in road works would be applicable

o went thoroughly through the evidence given by Architect Buhagiar
o particularly noted that, according to the Adjudication Board’s key 

representative, all decisions taken by the said Board were unanimous
o took note of the role of the ‘supervisor’ in the said tender
o thoroughly considered that variations and modifications referred to 

quantities included in the bill of quantities and that if there was no rate 
in the bill of quantities then a rate would have to be proposed and 
submitted for the considerations of the Board for approval

o deliberated whether, in the circumstance,
(a) the tenderer had the right to act in an arbitrary manner 

and decide what to submit or not
(b) an Adjudication Board can arbitrarily deviate from the 

rigidity of the terms and conditions which are applicable 
to all participants alike

(c) the Adjudication Board has any discretionary powers at 
all   

o reflected on the fact that rates quoted in the bill of quantities may differ 
from the day work rates

o thoroughly considered and duly reflected on the evidence given by 
Architect Cassar, particularly,
 the fact that he was in a position to produce a set of rates from 

those submitted by the appellant Company
 the fact that he was in a position to produce such rates in about 

10 hours
o deliberated on how much, in reality, one could reasonably, draw the 

same conclusion arrived at by the appellants’ legal advisor in so far as 
an outright and unequivocal rate schedule is concerned, a schedule, 
which had to be, supposedly, submitted and not extracted from the 
breakdown of such rates submitted

o thoroughly considered and duly analysed the evidence given by 
Architect Azzopardi, a witness summoned by the other interested party, 
appellant Company in the other appeal – PCAB Case No. 137
 he positively stated that he would be able to work out the rates 

for different classes of labour and construction plant from the 
rates make up and the programme of works submitted by 
Asphaltar Ltd

 he explained how the site supervisor could change the rates in 
view of the fact that, according to the same witness, the said 
supervisor would be in a position to calculate such rates

 he explained his interpretation of the terms ‘modification’, 
‘variation’ and unforeseen



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2008

315

 he claimed that the list of classes of labour and construction plant 
that a contractor was asked to submit could hardly ever be 
exhaustive

 he said that he was not in a position to comment on Asphaltar 
Ltd’s non submission of a cash flow payment schedule as he 
was not instructed by the appellant Company (Asphaltar Ltd) to 
examine this issue

 he claimed that with ergard to the day work schedule he would 
need the programme of works along with the rates make up to 
be in a position to work the rates of a labourer on a particular 
job

o thoroughly considered and duly reflected on the evidence given by 
Architect Galea, a witness summoned by the awarded tenderers’ legal 
representative wherein the witness:
 stated that the cash flow payments schedule was tied to the 

programme of works and was required because it quantified the 
payments and established the date the payments would fall due

 disagreed with Architect Azzopardi regarding the different 
purpose of the rates in the bills of quantities and the day work 
rates, claiming that the latter would normally apply to odd jobs 
not included in the bill of quantities

 stressed on the need for a Contracting Authority to be supplied 
with both rates

 stressed on the distinction between the day work rates and the 
rates offered in the bills of quantities, namely, that both rates 
served different purposes and that the former would normally 
be higher because they would include mobilisation and 
demobilisation rates

 disagreed with Architect Azzopardi in so far as the fact that the 
latter had stated that he would be able to calculate the rates in 
question by basing his workings on the rates makes up in 
relation to the programme of works because, on a large project, 
it usually happened that the programme of works would have 
been better had a template been provided in the tender 
document, Architect Galea remarked that the tender document 
was quite clear in requesting the list

o  took into consideration the statement made by the appellant 
Company’s legal advisor wherein the latter argued that the more 
competitors there were the better it was for a Contracting Authority to 
obtain the best result with regard to value for money

o considered and deliberated upon the issue of ‘substance’ as against 
‘form’

o noted Dr Grima’s comment regarding the fact that it appeared that the 
Adjudication Board had not gone through the documentation submitted 
by the appellant Company thoroughly enough

o considered Dr Grima’s argument regarding a hypothetical scenario 
wherein, instead of this call having been issued by a public entity, it 
would have been issued by a private enterprise.  In this instance, 
argued Dr Grima whether such private entity would have disregarded 
the tenderer on a point of bureaucracy and in so doing it would have 
had to pay some € 1 million more



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2008

316

reached the following conclusions, namely, the PCAB …

1. concludes that the appellant Company did actually admit to the non-
submission of requested schedules albeit they submitted that they had been 
included in another form;

2. feels that, in spite of the fact that the lack of a specific format in which the 
required schedules could be presented, may have, prima faciae, posed a 
problem as far as the participating tenderers’ overall understanding of what 
was really required, yet this could have easily been resolved by way of a 
normal clarification request by the same tenderers;

3. fails to agree with the appellant Company that it did actually fully satisfy both 
the administrative, as well as, the technical criteria; 

4. feels that it is amply clear that both contended schedules were requested, as 
well as mandatory and, as such, unless otherwise authorised to do so, no 
participating tenderer had the right or a discretionary power to hand pick what 
had to be submitted or not, as such right and power remain, as usual, the sole 
right and power of the contracting authority and, definitely not that of a 
participating tenderer, and this despite of the perceived importance or 
reasonableness that one may attribute to such a request, as well as, the level of 
substance vis-à-vis format;

5. fails to agree with those architects who testified that it is easy for anyone ‘in 
the trade’ to arrive at the requested rates from other data submitted;

6. feels that, whether a ‘list’ is exhaustive or not, remains the prerogative of who 
is deliberating upon it at evaluation stage.  However, no participating tenderer 
should desist from submitting what was requested unless otherwise agreed by 
all parties ‘a priori’;

7. feels that the contracting authority was not obliged to justify as to why it 
requested the schedules in question, in this instance due to EU funding, as, 
ultimately, it remains its sole prerogative to ask for any specific item to be 
submitted as long as this is reasonable and that it does not, in any way, distort 
an equitable, level-playing field, amongst all participating tenderers;

8. feels that there is absolutely nothing ‘abnormal’ for Adjudication Board 
members to, unanimously, agree with a report drawn by any one of its 
consultants; 

9. fails to agree with the appellant Company’s position regarding the alleged 
failure of the contracting authority to place more emphasis on what was 
considered to be more, holistically, ‘substantial’.  The PCAB argues that such 
consideration should determine the way forward only after an Adjudication 
Board is satisfied that all participating tenderers had complied with mandatory 
submission requirements.  As a matter of fact, the PCAB also concludes that 
the gauge of what constitutes ‘substantiality’ should be availed of prior to the 
publication of the tender dossier and not at adjudication stage.  Also, it 



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2008

317

remains the prerogative of the contracting authority to determine what is 
‘substantial’ or not; 

10. decides that, regardless of whether anyone ‘in the trade’ could, possibly, arrive 
at such rates following various other ancillary computation, remains 
unacceptable to the overall evaluation process as it is never an Adjudication 
Board’s remit to take such initiative – the onus of submission of all relevant 
data and requested documentation which could easily be assessed without 
additional human intervention, remains with the participating tenderer.  As a 
matter of fact, the PCAB always desists from encouraging such initiatives in 
order to ensure that overall transparency, fairness and equity will continue to 
prevail;

11. fails to comprehend the validity of the point raised by the appellant 
Company’s legal advisor with regards to the fact that the arbitrary decision 
taken by the appellants to refrain from fully complying with what was actually 
requested in the tender dossier could, in any way, be compared to the various 
incidences of reported non-compliance of contracting authorities with regards 
to payment of dues to awarded tenderers in accordance with contracted
payment schedules; 

12. whilst agreeing, in principle, that, all things being equal, the more competition 
there is the better for a contracting authority, yet, this Board cannot accede to 
such statement applying ‘sine qua non’ as this is also dependent on adherence 
by participating tenderers to tender specifications, terms and conditions; 

13. feels that the distinction made by the contracting authority as regards bills of 
quantities vis-à-vis the individual rates applicable to ‘unforeseen’ works not 
covered by the bills of quantities was justified;

14. decides that, considering all that transpired, as well as, formally submitted 
during the hearing, the Adjudication Board (a) could not seek a clarification 
regarding the fact as to why the requested schedules were not submitted 
because that would have created grounds for any other participating tenderer 
to cry foul as soon as the latter would have been made fully aware of the 
apparent over zealousness of a formally appointed adjudicating body to assist 
any tenderer in particular to, possibly, fine tune a particular submission 
previously made by one or more of the participating tenderers, and (b) had no 
option but to disqualify the tenderer 

As a consequence of (1) to (14) above this Board finds against the appellant 
Company.

In view of the above and in terms of the Public Contracts Regulations, 2005, this 
Board recommends that the deposit submitted by the appellants should not be 
refunded. 

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

29 December 2008 
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 139

Advert No CT/WSC/T/8/2008 - CT 2048/2008 - WSC 1252/07
Period Contract for the Supply of Ductile Iron Pipes

This call for tenders, covering a two year period contract, was published in the 
Government Gazette on 8 February 2008.

The closing date for this call for offers was 3 April 2008 and the estimated contract 
value was € 2,967,553.

Three (3) different tenderers submitted their offers.

Following the publication of the ‘Notification of Recommended Tenderers’, Messrs 
Ragonesi & Co Ltd  as agent and on behalf of Saint-Gobain PAM of France filed 
an objection on 6 October 2008 against the award of the tender in caption to Messrs 
Sertubi Spa locally represented by J.P. Baldacchino & Co Ltd.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members, convened two public hearing on 12.11.2008 and 17.11.2008 respectively to 
discuss this objection.

Present for the hearing were:

Saint-Gobian PAM of France/ Ragonesi & Co Ltd
Dr Franco Vassallo - Legal Advisor
Dr Daniele Cop - Legal Advisor
Mr Roberto Ragonesi

Sertubi Spa of Italy/ JP Baldacchino & Co Ltd
Dr Patrick J Galea - Legal Advsior
Mr Anthony Baldacchino
Mr Adrian Baldacchino

Water Services Corporation
Ing Mark Perez
Mr Anthony Camilleri

Adjudication Board
Ing. Charles Camilleri
Ing. Nigel Ellul

Department of Contracts
Mr Francis Attard
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After the Chairman’s brief introduction, Dr Franco Vassallo, the legal representative 
of Ragonesi & Co Ltd, the appellant Company, acting as agent and on behalf of Saint-
Gobain PAM of France, was invited to explain the motive of their objection.  

Dr Vassallo, commenced his intervention by stating that the first point that must be 
established was whether there was a valid bid bond throughout the adjudication 
process.   Dr Vassallo declared that if there was a valid bid bond they would withdraw 
their appeal, there and then, unconditionally. However, he went on to allege that the 
answer given by Mr Francis Attard, Director General Contracts, to a legitimate 
question made by his clients was unclear. The appellant Company’s lawyer explained 
that the reply given to his clients’ e-mail, dated 11 September 2008, in which they 
asked whether there was a valid bid bond throughout the adjudicating process, was 
that the Department would like to inform them “that the established procedures have 
been followed” and that a “ valid bid bond is in place.” 

Dr Vassallo said that Ragonesi & Co Ltd had asked whether the only remaining 
tenderer had extended the validity of the bid bond prior to its extension because the 
Water Services Corporation (WSC), for reasons known solely to it, did not award the 
tender within the 150 day time limit quoted in the tender document.  Dr Vassallo 
explained that when, on 11 August 2008, WSC asked tenderers to extend the validity 
period of their tender, his clients opted not to extend the bid bond offered.  The reason 
given was that his clients’ principals could not maintain their prices quoted 150 days 
earlier due to the fact that the prices of metals and alloys had shot up. 

The appellant Company’s legal advisor contended that this issue was important 
because it could give rise to a very dangerous situation and chaos where a bidder, 
knowing that his prices were competitive, would be allowed to re-activate an expired 
bid bond.   He sustained that, to his knowledge, this was not good public procurement 
practice. 

He conceded that a public authority might not divulge information if such 
information:

 impeded law enforcement
 was contrary to public interest
 prejudiced the legitimate commercial interests of economic operators, whether 

public or private 
 might prejudice fair competition between them 

However, Dr Vassallo said that they believed that 

(i) the assertion made by Mr Francis Attard in his position as Director of 
Contracts was vague 

(ii) the only interpretation they could make was that they were not on a fishing 
expedition and

(iii) a bid bond must be valid throughout the whole adjudication process.   
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The appellants’ legal representative contended that if the bid bond was not valid 
throughout the adjudicating process they were creating a very dangerous precedent 
because this would be quoted against them in future tenders.  

At this instance, he invited his colleague, Dr Daniele Cop, to intervene to highlight the 
importance of ‘transparency’ in public tenders. 

Dr Cop said that the Principle of Transparency was enshrined in the European 
Community Law which underlined the whole procurement procedure.  She 
maintained that, in this particular case, this principle was important because it, 
essentially, implied that everybody knew the rules of the game.  She explained that 
the rule of the game in relation to a bid bond was that the validity period of the bid 
bond and the tender itself were intrinsically linked.  Dr Cop argued that, as a 
consequence, the period of the bid bond had to be the same period of validity of the 
tender and, therefore, if one allows an extension to the validity of the bids, this would 
mean that the validity of the bid bond has to run in parallel in order to ensure 
continuity.  

She also insisted that the rules of the game are that an extension is always under the
same terms and conditions under which the tender is issued.  Dr Cop maintained that, 
if it were possible for one to keep a bid valid, even if there is a gap between the 
validity of the bid bond and the validity of the tender, then that would, effectively,
mean that there is a change in the terms and conditions and any interested party is 
obliged to know about this change in the rules of the game.

Dr Patrick Galea, representing the awarded tenderer, namely, Messrs Sertubi Spa 
(locally represented by J.P. Baldacchino & Co Ltd.), in his first intervention 
emphasised that, contrary to what had been stated until then, the position was amply 
clear in that there was a bid bond in place and that it was renewed prior to the 
expiration. He said that they had documentary evidence from the bank to reinforce 
their claim.  

During these proceedings Mr Francis Attard, Director General (Contracts) and Ing 
Mark Perez, Water Services Corporation took the witness stand and gave their 
testimony under oath. 

On cross-examination by the PCAB, Mr Attard, testified that he recalled that Mr 
Ragonesi had gone to his office and requested details as to whether the bidder had 
followed the procurement procedure.  He replied that he could only provide generic 
information and then it was up to him to decide whether the public procurement 
procedure was followed or not.  Mr Attard also said that he had told him to 
communicate such request in writing.  In fact, continued Mr Attard, Mr Ragonesi sent 
an e-mail and he replied with the answer quoted above.

In reply to specific questions by the PCAB, Mr Attard declared that 

(i) before sending that reply he had verified the documentation in the WSC’s 
file and ensured that the procurement procedure had been followed and 
that the recommended tenderer had a valid bid bond throughout the 
procurement process;
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(ii) he could not submit a direct reply because, knowing that the question was 
being made by a bidder, he was bound by the confidentiality of 
information 

(iii) he assumed responsibility for what he had written 

(iv) the bid bond was in place during the whole duration of the validity period / 
evaluation process.

On cross-examination by Dr Vassallo, the witness confirmed that it was a 150 day 
tender and that WSC had requested bidders to extend their bid bond.

At one point the PCAB referred the witness to an email dated 15 October 2008 sent 
by Mr Stefan Vella, Procurement & Stores Office, WSC to Mr Marco Saliba  HSBC 
under the subject ‘Renewal of Bank Guarantee 8820080506 for Euro 74,000 on 
Account of Banca Agricola Mantovana obo Sertubi Spa’, which, inter alia, specified 
that:

“This guarantee had an original expiry for the 31st August 2008.  On the 
5th of September we received an extension from HSBC of same up to the 
15th November.

As this bid bond is in a centre of a dispute of an appeal filed in by a 
competitor of Sertuba SpA with the Department of Contracts, we kindly 
ask you to send us documentary evidence when you received instructions 
from Banca Agricola Mantovana Spa (or new owner Monte dei Paschi 
Siena) when instructions to extend the guarantee have been received.”

When his attention was drawn that there was a gap of 5 days, Mr Attard replied that 
he had seen documentary evidence which showed that the bid bond was extended 
prior to the end of August 2008, being the expiry date of tender.

At this point, Mr Adrian Baldacchino, representing J P Baldacchino & Co Ltd, 
confirmed that their foreign principals, namely, Sertubi SpA had extended the 
guarantee on the 29th August 2008.  To corroborate this, the same Company 
representative exhibited a copy of the Swift Message sent by the HSBC which 
confirmed that on the 29 August 2008 (three days before expiration) the local bank 
had received instructions from its Italian counterpart to renew the said guarantee.  Mr 
Baldacchino insisted this was a proof that the bid bond was in place at any time and 
that it was never interrupted. 

With regard to the contents of the said Swift Message, Dr Vassallo said that, according 
to the specimen of the bid bond in the tender dossier, the bid bond was issued by a 
bank and not by Serbuti SpA, albeit, it seemed that they did not give any instructions 
to their bankers to do so, at least within the stipulated time frame.  He explained that 
the scope of the bid bond was to serve as a guarantee that was supplemented by a cash 
deposit.  Dr Vassallo contended that the specimen specifically stated that the bid bond 
was being issued by a bank and, as a consequence, assumed that the bid bond was 
issued by the local HSBC office.   Dr Vassallo added that the local HSBC office 
entered into a contractual commitment so that if their clients defaulted and the 
Department of Contracts or the WSC made a claim, they had a right to claim up to the 



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2008

322

31 August 2008.  He further sustained that, as a result, it followed that they did not 
care about instructions given and what they really cared about was that a valid bid 
bond was in place.  Dr Vassallo pointed out that the WSC did not have a valid bid 
bond because it was not in their hands on 1 September 2008. Dr Vassallo insisted that, 
without that document in hand, the one dated 15 October 2008 was inadequate since it 
did not represent a guarantee but an undertaking.  

When Dr Vassallo asked Mr Attard to state whether on 1 September 2008 he was in 
possession of a bid bond that was extended for 60 days, the reply given was in the 
negative.  However, the witness explained that, normally, bidders were asked to 
extend their bid bond prior to the expiration of the adjudication date.  He also stated 
that those tenderers who decided not to renew their bid bond would be automatically 
disqualified.  

Dr Vassallo insisted that it was a condition that a valid bid bond must exist throughout 
the whole adjudication process.  He sustained that a bid bond / bank guarantee had a
value only if it was physically delivered prior to the expiration date.  The appellants’ 
lawyer contended that, in spite of the fact that the foreign bank had given instructions 
to the local bank the WSC could not submit any claim for default once the bid bond 
was not physically in their possession.  At this point Dr Vassallo asked Mr Attard to 
state whether he was correct to state that there was no bid bond in place in the WSC 
file prior to the expiration of the original bid bond, that is, 31 August 2008.  The 
Director General Contracts replied that he had seen documentation that covered the 
validity of the bid bond prior to the end of August 2008.

Dr Vassallo reiterated that their position was that they agreed that the Director of 
Contracts or a client had the right to extend the validity of any tender.  Also, he said 
that if the WSC asked the tenderers to extend the validity of their offer, this was not to 
be carried out by a simple verbal communication but should have been carried 
through by means of a written undertaking backed by a bid bond.  

At this stage, the appellant Company’s legal advsior referred to Clause 15 of the 
tender conditions which specified that:

“Offers, which on the closing time and date fixed for the submission of 
the tender, are not accompanied by the mandatory Bid Bond, will be 
disqualified.”

As a consequence, the appellants’ lawyer maintained that any tender that was not 
accompanied by a bid bond was automatically disqualified.  Dr Vassallo claimed that 
it would be illegal if a contracting authority changed the rules of the game half way 
through the process and accepted that a bidder did not need to have a valid bid bond.  
He said that his interpretation of the law and of banking documents was that, until the 
bid bond was substituted in the pertinent file, such an offer would not be there any 
more. As a result, Dr Vassallo argued that the WSC, at least up to the 5th September 
2008, did not have a valid bid bond in place.

When the PCAB drew Dr Vassallo’s attention that it was stated that the bid bond was 
in place at the closing date of submission of tenders, Dr Vassallo made reference to 
Clause 13 which specified that:
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“Each tender must be accompanied by a valid and original Bid Bond 
issued by a Bank ….. This Bid Bond must be valid for a period of 150 days 
from the date set for the submission of tender.  …. The Bid Bond shall be 
forfeited if the Tenderer withdraws his tender before the stipulated period 
of 150 days or if the Tenderer fails to provide the Performance Bond 
within fifteen (15) days of the receipt of Letter of Acceptance.”

The appellants’ legal representative said that a valid bid bond was in place for 150 
days for both tenderers.   However, he contended that a valid bid bond must be in 
place even if there is an extension because, otherwise, in case of a default, the client, 
namely, in this case, the Contracting Authority would have nothing to claim. 

At this point, Mr Adrian Baldacchino stressed that the WSC, being the beneficiary, 
could have at any time checked that the bid bond was open and even submitted a 
claim.

Dr Galea said that if it could be established that at any time, in substance, nobody was 
at risk then he would submit that there was continuity and that both parties have 
honoured their obligations.

Dr Vassallo replied that he did not agree with this statement because, at least, up to 15 
October 2008, the WSC did not have a document in place and, in his opinion, an 
extension was not a letter but a Bank Guarantee extending the validity of the tender.  
He insisted that the extension must be of the same format and strength as to the one 
originally asked for otherwise they would be changing the rules of the game. 

Dr Galea insisted that it had to be established whether there was any breach and what 
would have happened if there was the possibility of a claim. He was of the opinion 
that it was not a question of when it was delivered because, if the WSC had access to 
it, then all parties have honoured their obligations.  Dr Galea sustained that he failed 
to see how the rules of the game were in any way being shifted because the bid bond 
had to be extended prior to the expiration of the period of the original offer.  He 
claimed that it was important for the PCAB to hear the opinion of representatives of 
the WSC’s and HSBC’s respectively.

Replying to a question by the PCAB, Dr Vassallo said that when his clients were 
asked to renew the bank guarantee prior to the expiration, they communicated to the 
Contracting Authority and informed them that they were deciding not to extend their 
bid because of the turmoil in the world market. 

On taking the witness stand Ing Mark Perez, a representative of the WSC, was cross-
examined by the PCAB.   When he was referred to HSBC’s letters dated 15 October 
2008 which was addressed to the Chairman, WSC, Ing Perez explained that the 
specimen of the original bid bond with all the details and conditions were included in 
the tender document. However, he said that, whenever an extension was requested, 
the Bank did not send a similar document with a different date but the normal practice 
was that the Bank would send a letter informing them that the expiry date of the 
guarantee had been extended.
  
The PCAB referred the witness to HSBC’s letter dated 05.09.2008 which was 
received at the Chairman’s Office, WSC on 15.09.2008 and at the Administrator 
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WSC’s office on 30.09.2000.  His attention was drawn to the fact that there appeared 
to be a gap of 5 days during which the WSC was not covered by the bank guarantee 
taking into consideration the fact the guarantee had expired on 31.08.2008 and HSBC 
had informed the WSC that the guarantee was extended on 05.09.2008. Ing Perez 
replied by stating that their interpretation was that this type of letter was just a note of 
information and that the guarantee was in place.  

Answering a specific question by the PCAB, the witness said that if he was a member 
of the Adjudication Board he would have consulted the person in their office who was 
responsible for bid bonds and, rightly or wrongly, would have interpreted it as a bid 
bond being in place.  When his attention was drawn to the fact that, in such instances, 
exact dates were important and that these were not subject to interpretation, Ing Peres 
said that, at this point, he could only state that the best person who could elaborate 
was Mr Stefan Vella who was responsible for the handling of guarantees and because 
he had the exact information.  With regard to the PCAB’s remark that in case a 
foreign bank instructed the local bank to extend a guarantee but the local bank for one 
reason or another issued the guarantee a bit late, Ing Perez replied that it was the Bank 
that could comment on this issue.

Dr Vassallo intervened by stating that on the basis of Ing Perez’s argument, it was 
given to understand that a tender would be considered valid even if it was not 
accompanied by a bid bond and, say, after 15 days after closing date of tender, the 
Bank would write to the WSC informing them that a bid bond was in place at closing 
date.  Ing Perez replied that it was not the competence of the WSC or the Adjudication 
Board to verify the validity of bid bonds on the closing date of tenders because the 
procedure of the opening and the scheduling of tenders submitted was carried out by 
the General Contracts Committee (GCC).   

The PCAB said that the understanding was that 

(i) the adjudication of tenders was carried out by the Adjudication Boards 

(ii) the GCC based its decisions on the Adjudication Board’s 
recommendations and

(iii) if such an anomaly is encountered during the adjudication process, it 
remains the Adjudication Board’s responsibility to draw the GCC’s 
attention.   

Mr Attard confirmed that the PCAB’s understanding in regard was correct, adding 
that Adjudication Boards might also request the GCC to seek clarifications. However, 
he said, that their usual stand was that Adjudication Boards had to adjudicate on the 
basis of the published tender conditions.

The PCAB made reference to the 3rd paragraph of an email dated 20.10.2008 which 
was sent by Mr Roberto Stroligo from Sertubi SpA to Mr Stefan Vella (WSC) 
wherein it was stated that:

“In the mean time, according to the request of the HSBC BANK MALTA 
PLC we would like to ask you what we have to do with the operative Bid 
Bond (74,000.00 euro, issued on the 14th March 2008 and extended 
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before the expiring, on 29th September 2008 up to the 15th of November 
‘08.”

Dr Galea intervened to ask the Board to establish the date when the foreign Bank had 
extended the ‘Bid Bond’.   The PCAB said that the question was not only when the 
bank extended the guarantee but when the bank guarantee was physically in 
possession of the WSC.

Dr Vassallo, after making reference to the ‘Bid Bond’ wherein it was stated that:

“This guarantee expires on 31 August 2008 and unless it is extended by 
us or returned to us for cancellation before that date any demand made 
by you for payment must be received at this Office in writing not later 
than the aforementioned expiry date.”

asked Ing Perez to state under which document the WSC would have claimed on 
04.09.2008 once they did not have the relevant document in their possession. 

The witness replied that since the WSC requested an extension they would have asked 
the Bank if there was an extension in place.  Dr Vassallo insisted that they should not 
ask the Bank but they should have it in their file.

On cross-examination by Dr Galea, Ing Perez said that HSBC and his work colleague, 
Mr Vella, knew whether the WSC would have been at risk if there was a claim.  With 
regard to the renewal of a bid bond, the witness said that they simply receive a letter 
from the Bank informing them that the guarantee had been extended.  When asked to 
state whether there was any breach in the continuity of the guarantee or from the 
moment of expiration, the reply given was in the negative.

During the proceedings it was established that on 13.08.2008 the appellant Company 
informed the WSC that they were not going to renew their bid bond and to extend the 
validity of their offer up to the end of October, 2008 due to the increase in raw 
material prices. Dr Vassallo declared that if Ragonesi & Co Ltd were awarded the 
contract and then defaulted, the WSC would have claimed the bid bond and the bank 
would have paid without any questions being asked whatsoever because it was a 
contract between the Bank and the WSC. Ing Perez confirmed that Saint Gobain did 
not extend their tender.

Dr Galea formally submitted that in view of this evidence, the appellants had no 
interest in submitting this plea because they were not contenders any more.  Dr
Vassallo replied that this was not a private plea because it concerned a public tender 
funded by public money and they, as a Company, had a direct interest.

Ing Perez’s attention was also drawn to the fact that there were two (2) Adjudication 
Board’s reports, wherein, at first, they recommended the award of the contract to 
Tenderer No 2, Saint Gobain PAM SA, and in the latter they recommended the award 
of the contract to Tenderer No 1, Sertubi SpA.  

Mr Nigel Ellul, Chairperson of the Adjudication Board, said that there were two 
reports because, initially, they were going to choose the cheapest offer but then they 
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realised that they needed more time because they were not going to issue the results 
within the stipulated period of 150 days. 

The PCAB maintained that knowing that there was an escalation in prices they should 
have accelerated the process so that the taxpayer would not pay € 500,000 more.

In reply to a specific question by the PCAB about the present market prices of raw 
material, Mr Baldacchino said that, although the prices had since gone down, they 
were still high.

At this stage those present agreed to postpone the hearing for another session which 
was scheduled for Monday, 17 November 2008, at 16.30 hours in order to hear the 
views of Mr Marco Saliba (HSBC) (to confirm the letter sent on 5 September 2008 
and the modus operandi of bid bond extensions) and Mr Stefan Vella (WSC) (to 
establish what he had in his file between the 31 August up to the 15 September 2008).

Further public hearing held at the Department of Contracts on Thursday, 17 
November 2008 at 16.30 hrs.

Besides those present for the first hearing held on 12.11.2008, the people mentioned 
hereunder joined the floor for this session.

Water Services Corporation
Mr Stefan Vella

HSBC Malta plc
Mr Marco Saliba

At the beginning of the 2nd session Dr Galea asked the PCAB whether they had 
received his letter dated 13 November 2008.  The Chairman PCAB, whilst confirming 
that it was received on Friday 14 November 2008, drew Dr Galea’s attention that, for 
fairness sake, it should have also been sent to all interested parties.  The PCAB gave a 
copy of this letter to the representatives of the appellants and the WSC.  

Dr Vassallo said that Dr Galea’s letter was implying that Messrs Ragonesi & Co Ltd 
had no locus standi in these proceedings because they were no longer participating in 
the tender.  He insisted that his clients had a locus standi, primarily because it was a 
public tender and, in its very nature, it entailed an element of publicity and of public 
interest and, secondly, because public funds were involved.  Furthermore, he pointed 
out that Messrs Ragonesi & Co Ltd had gone up to the second stage (the technical 
evaluation).  

The appellants’ legal advisor said that the fact that they opted not to extend their bid 
bond did not mean that they were not interested in the tender, so much so, that his 
clients continued to follow the outcome of the tender.  Apart from this, the appellants’ 
lawyer contended that Messrs Ragonesi & Co Ltd had a direct interest, not only in the 
proceedings but, primarily, the result itself because if the PCAB found an irregularity 
as they were alleging, although the result would not be an award of the tender to 
Messrs Ragonesi & Co Ltd, the Director of Contracts’ recommendation to award the 
contract to Sertubi SpA would be declared null and void.  
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Dr Galea replied by stating that the locus standi in these proceedings before the 
PCAB was based on the fact that the appellant Company was no longer a tenderer 
and, being a party as a member of the general public, they had other remedies open 
because, as far as he was aware, the right of appeal before this Board was open only to 
those who were still directly interested and in the running for a tender. 

Dr Vassallo made reference to Part 8 Appendix B (reproduction of Regulation 83 of 
the Public Contracts Regulation 2005) wherein it was specified that: 

“Any tenderer who feels aggrieved by a proposed award of a contract 
and any person having or having had an interest in obtaining a 
particular public supply, public service or public works contract and 
who has been or risks being harmed by an alleged infringement may, 
within ten calendar days of the publication of the decision, file a notice 
of objection at the Department of Contracts or the contracting authority 
involved as the case may be.”

Dr Galea sustained that the proper interpretation of ‘any person having or having had 
an interest’ was qualified by the condition that such person remained a tenderer.

However, the recommended tenderer’s lawyer said that, regardless, from their end 
they would agree to proceed with the hearing leaving it up to the PCAB to deliberate 
on their interpretation of Regulation 83 of the Public Contracts Regulation 2005 - Part 
8 Appendix B.

At this point the Chairman, PCAB, called Mr Marco Saliba, Team Leader, 
Guarantees, at the Trade and Supply Chain - HSBC Malta plc, to the witness stand.  
Before giving his testimony under oath, the witness declared that he was authorised 
by his clients to disclose any information about the guarantee.

On cross-examination by Dr Galea, Mr Saliba confirmed that they had received 
instructions from their clients in Italy to extend the guarantee on 29 August 2009 and 
declared that the guarantee was continuous and always operative.  

He also said that 5 September 2008 was not the date of extension but the date when 
HSBC Bank Malta plc notified the WSC that the guarantee was being extended from 
the expiry date, that is, 31 August 2008 to 15 November 2008.  

The witness said that when there was a request for an extension, the Bank’s practice 
was that they informed the beneficiary that the guarantee had been extended.  He 
explained that the practice in similar circumstances, that is, an extension of a tender, 
implied a procedure wherein they receive a swift message from abroad and the Bank 
would inform the beneficiary that the guarantee had been extended to a certain date.

At this stage, the witness exhibited a true copy of the original Swift Message received 
by HSBC.  

When Dr Galea asked Mr Saliba to state whether, if on 02.09.2008 or 03.09.2008, the 
beneficiary made a claim
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a. the Bank would have honoured it and
b. whether, in such case, the guarantee would have remained operative from 
the date of expiration

the reply given was in the affirmative.  

HSBC’s representative, in reply to a specific question, said that he did not know of 
any time limit within which they had to inform the beneficiary.

Replying to a question by the PCAB, Mr Saliba confirmed that the WSC was only 
informed about the extension of the guarantee through that letter. Although this 
implied that there was a period between the 29 August and 5 September where the 
WSC was not really aware whether the guarantee was extended or not, the witness 
pointed out that the documentary evidence available showed that the guarantee was 
extended from the expiry date.

When asked by Dr Vassallo to state whether they received a letter from the WSC or 
the Department of Contracts asking them to extend the validity of the original 
guarantee, the reply given was in the negative.  He said that it was the customer, 
through the Foreign Bank, who asked them to extend the validity of the bid bond.  
The witness explained that the message was received in their system and this was 
issued on the next working day.   

Mr Saliba said that, in this particular case, the message was sent from Italy and 
received by HSBC on the 29 August 2009 and they took out the message from the 
Swift the next working day which was a Monday. Dr Vassallo intervened to ask 
whether there was any reason why, in spite of the fact that they received instructions 
on Friday, yet the bank guarantee extension was issued on 5 September 2008 when 
the next working day was 1 September 2008.  The witness said that he did not want to 
answer this question because he wanted to seek legal advice.  Dr Vassallo retorted, 
questioning the witness whether he was scared that by giving an answer he might be 
exposing the Bank to contractual damages by their client.  Mr Saliba replied that he 
did not know the reason why, however, he said that there was no particular reason.   

In reply to a specific question by Dr Vassallo, HSBC’s representative said that, 
normally, they typed the letter and sent it on the same day.

At this point, Dr Vassallo referred the witness to a letter dated 15.10.2008 which was 
sent by HSBC to the Chairman WSC which stated that:

“We hereby confirm that the instruction to renew the above-mentioned 
guarantee from the Italian bank reached our Bank on Friday 29th August 
2008 via swift message.  Thereafter, we proceeded to notify you of the 
extension of the said guarantee as per our extension letter copy of which 
is annexed herewith.  From the text of the enclosed letter it is clear that 
guarantee no. 8820080506 never expired but its validity was extended till 
15th November 2008.”

The appellants’ legal representative asked Mr Saliba to state what provoked the Bank 
to write this letter.  The witness said that this was a reply to a query received from the 
WSC because they wanted to know whether the guarantee was continuous.  Mr Saliba 
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also confirmed that the beneficiary had to present the original guarantee to pay a 
claim.

When the PCAB asked the witness what would have happened if, in a hypothetical 
scenario, on 1st September 2008 Sertubi SpA would have asked HSBC to withdraw 
that guarantee and, in the meantime, the WSC had requested payment thereof, Mr 
Saliba replied that the customer could not withdraw the guarantee once it was 
extended.

In reply to various hypothetical questions by the PCAB, the witness replied that 

i. Sertubi SpA could not retreat the Guarantee on 1 September 2008 because they 
had already extended it, however, he said that, although he had never come 
across such a situation before, he did not think that this could happen 

ii. if the WSC claimed the guarantee before 5 September 2008, HSBC would have 
been obliged to pay because, although the notification was not issued, the 
guarantee had already been extended – the authority to extend the guarantee was 
received by HSBC before expiry date and 

iii. in case of a claim, they could have presented the original guarantee because, 
although it had expired, they already had instructions from the Bank that the 
guarantee had been extended.

When Dr Galea asked the witness to state what would have been HSBC’s position if 
the WSC would have presented the original guarantee on 2 September 2008, the reply 
given was that, once they would have been instructed to extend the validity, they 
would have paid.  

Mr Saliba wanted to place emphasis on the fact that he was also confirming that the 
responsibility and commitment of the Bank to pay was never interrupted.

Dr Vassallo said that, on 5 September 2008, the Bank wrote a letter wherein it was 
stated that:  

“At the request of our abovementioned customer(s) we hereby extend the 
expiry date of this guarantee to 15 November 2008.” 

The appellants’ representative explained that he understood that HSBC issued a 
guarantee because they had collateral with another bank (a bank was guaranteeing 
another bank) and so the Bank guaranteed that HSBC could issue a parallel guarantee.  
In actual fact, HSBC was doing a guarantee with the WSC and the Banca Agricola 
Mantovana SpA was doing a guarantee with HSBC.  

Dr Vassallo clarified that on 4 September 2008 the guarantee to the WSC had not yet 
been issued but Banca Agricola Mantovana Spa had extended their guarantee with 
HSBC – known as ‘counter guarantee’ or ‘back-to-back guarantee’. He said that the 
guarantee of Banca Agricola Mantovana Spa to HSBC was different from the 
guarantee between HSBC and the WSC.  He maintained that Banca Agricola 
Mantovana Spa did not extend the guarantee to the WSC but to HSBC and, as a result, 
the latter had to act on the instructions of Banca Agricola Mantovana Spa. However, 
HSBC did not issue the extension letter to the WSC before expiry date. 
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However, when Dr Galea asked Mr Saliba to state whether there was any moment 
where HSBC was not obliged to honour the guarantee to the beneficiary, the reply 
given was in the negative. 

At this stage, the Chairman, PCAB, drew the attention of those present that, without 
referring to this case in particular, the manipulation of dates in the banking procedure 
was inadmissible and unacceptable.  With regard to the gap of 5 days, he said that, 
normally, when a bank received instructions, the notification was issued on the same 
day. He claimed that such a situation could not occur if not due to negligence or 
oversight on the part of the operator.  The PCAB’s Chairman concluded his 
intervention by hoping that this anomalous situation was not the normal practice but 
the exception to the rule because if not carried out in a meticulous and scrupulous 
manner, any deviation from the norm could turn out to be highly troublesome. 

Dr Vassallo said that, although in the previous hearing he reserved the right to 
summon Mr Stefan Vella (WSC), that there was no need to call him to testify.

In his concluding remarks Dr Vassallo said that they agreed that the instructions given 
by the Italian Bank were given to HSBC to extend the guarantee before expiry date 
but the local bank notified the beneficiary (the WSC) after that date. 

He sustained that the PCAB had no choice but to uphold their appeal because, 
otherwise, this could create a very dangerous precedent where tenderers would start 
quoting this decision when filing a tender without a bid bond. He contended that, 
instead of filing a bid bond with their tender, tenderers would start filing a letter 
issued by a bank stating that at the submission of tender they had received instructions 
from a foreign bank to guarantee that if the beneficiary decided to make a claim they 
would have honoured it.  

Dr Vassallo said that he believed that transparency, which was lacking in this case, 
was the most important element in the tendering process since it had to be ensured 
that public finance was being spent according to the rules of the game. The appellants’ 
lawyer said that he was surprised that a person responsible for guarantees said that the 
guarantee was in place.  He argued that it was not in place because, if the instructions 
given by the Italian Bank were given to the Maltese Bank before expiry date and they 
were acted upon 5 days after that date, it was obvious that the original guarantee 
issued by HSBC had expired.  Dr Vassallo submitted that, if this were to be the case, 
this would result in a breach of the contract because the bid bond had to be alive 
throughout the whole bidding process.  

Dr Cop said that, by definition, a ‘bank guarantee’ (‘bid bond’) was issued in favour 
of a third party which was the contracting Authority and, without that physical 
document, you could not enforce that guarantee.  She contended that, in this case, they 
had an expired bid bond and, as a consequence, unless the beneficiary presented the 
original bid bond with an extension letter, they could not enforce the guarantee unless 
they had the physical document in hand.  Dr Cop emphasised that there was no 
extension letter in place between the 29 August and the 5 September 2008 and 
therefore, within that period, there was no possibility for the WSC to enforce the 
guarantee.



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2008

331

Dr Galea said that they had a confirmation by the witness from HSBC that the 
guarantee was never interrupted while the appellants’ lawyer stated that there was late 
notification.   He contended that he believed that there was a distinction between the 
actual

a. extension of the bid bond which, in this case, had been established 
and
b. administrative process of giving notice of extension   

The recommended tenderer’s representative said that nobody had mentioned any time 
limit within which the ‘notice’ had to be issued and nobody had quoted any article 
from the regulations whereby it was stated that the beneficiary had to be advised of 
the extension between so many specific numbers of days.  

Dr Galea disagreed with his colleagues’ submissions that there was no bid bond in 
place because it was made very clear that a bid bond was in place all through the 
process.  

He concluded his verbal submission by stating that JP Baldacchino & Co Ltd and 
their principals have done nothing wrong because they did what was objectively 
required of them. Dr Galea contended that they did not see why the PCAB should, 
apart from other submissions, not consider this appeal as null.  Furthermore, he said 
that on the other hand, the nullity of this tender, as his colleague was requesting, 
would have very serious implications, more so, in this case wherein it had been 
established that nothing wrong was done by the tenderer.  Dr Galea said that he did 
not see why his clients should be penalised considering the fact that they were in no 
way negligent and they gave the instructions in accordance with recognised 
procedures. 

Dr Vassallo said that this was not a question of fault but it was a question of rules 
because, without such rules, chaos would prevail.  The appellants’ lawyer argued that, 
if one were to apply the rules, it would result that, unfortunately, the tenderer did not 
have a valid bid bond throughout the process.  He said that they submitted this appeal 
because the Director General (Contracts) did not give a clear answer to Messrs 
Ragonesi & Co Ltd. In actual fact, from these proceedings, it resulted that even the 
WSC had doubts because they queried HSBC on the matter. 

At this stage the public hearing was brought to a close and the PCAB proceeded with 
the deliberation before reaching its decision.

This Board,

 having noted that the appellants, in terms of their ‘motivated letter of objection’ 
dated 10.10.2008, and also through their verbal submissions presented during the 
public hearings held on 12.11.2008 and 17.11.2008 respectively, had objected to 
the decision taken by the General Contracts Committee;

 having taken note of the fact that the appellant Company representatives admitted 
that the appellants opted not to extend the bid bond offered due to the fact that 
their principals could not maintain the prices they had quoted 150 days earlier due 
to the fact that the prices of metals and alloys had shot up in the meantime;
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 having also noted Dr Cop’s intervention, particularly the one relating to the fact 
that the validity period of the bid bond and the tender itself were intrinsically 
linked and that if one were to allow an extension to the validity of the bids, this 
would mean that the validity of the bid bond has to run in parallel in order to 
ensure continuity;

 having heard the arguments brought forward by the awarded tenderer’s legal 
representative, especially, the one related to the fact that, as far as they were 
concerned, their bid bond was valid as it remained in place as it was renewed 
prior to the expiration;

 having also heard Mr Attard’s testimony including the fact that, before writing a 
formal reply to the appellant Company, he had verified the documentation in the 
WSC’s file and ensured that the procurement procedure had been followed and 
that the recommended tenderer had a valid bid bond throughout the procurement 
process;

 having heard evidence given by Mr Vella, a WSC employee;

 having considered the content of the copy of the Swift Message sent by the HSBC 
which meant to confirm that on the 29 August 2008 (three days before expiration) 
the local bank had received instructions from its Italian counterpart to renew the 
said guarantee;

 having taken note of Dr Vassallo’s claim that, effectively, the WSC did not have a 
valid bid bond because it was not in their hands on 1 September 2008 and that it 
was a condition that a valid bid bond must exist throughout the whole 
adjudication process;

 having also considered Mr Attard’s statement which placed emphasis on the fact 
that, it is normal praxis in public contracts, that those tenderers who decided not 
to renew a bid bond would be automatically disqualified from any public tender;

 having noted Dr Vassallo’s (a) argument relating to the fact that the WSC, at least 
up to the 5th September 2008, did not have a valid bid bond in place, claiming 
that, albeit that both tenderers had a valid bid bond for 150 days, a valid bid bond 
must be in place even if there is an extension because, otherwise, in case of a 
default, the client, namely, in this case, the Contracting Authority would have 
nothing to claim, (b) claim that, at least, up to 15 October 2008, the WSC did not 
have a document in place;

 having also noted Dr Vassallo’s claim that an extension was not a letter but a 
Bank Guarantee extending the validity of the tender, insisting in the process that 
the extension must be of the same format and strength as to the one originally 
asked for as, otherwise, one would be changing the rules of the game; 

 having heard Ing Perez’s testimony who, inter alia, stated (a) that whenever an 
extension was requested, the Bank did not send a similar document with a 
different date but the normal practice was that the Bank would send a letter 
informing them that the expiry date of the guarantee had been extended and (b) 
that he interpreted the contents of HSBC’s letter dated 05.09.2008 as a note of 
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information and that the guarantee was in place, (c) that it was not the competence 
of the WSC or the Adjudication Board to verify the validity of bid bonds on the 
closing date of tenders because the procedure of the opening and the scheduling of 
tenders submitted was carried out by the General Contracts Committee (GCC), (d) 
that HSBC and his work colleague, Mr Vella, would have known whether the 
WSC would have been at risk if there was a claim;

 having established that there were two Adjudication Board’s reports, wherein, at 
first, the said Board had recommended the award of the contract to Tenderer No 
2, Saint Gobain PAM SA, whilst in the second letter they recommended the award 
of the contract to Tenderer No 1, Sertubi SpA;

 having heard Mr Nigel Ellul, Chairperson of the Adjudication Board, explain that 
there were two reports because, initially, they were going to choose the cheapest 
offer but then they realised that they needed more time because they were not 
going to issue the results within the stipulated period of 150 days;

 having also established that albeit the international prices had since gone down, 
yet they were still considered to be on the high side;

 having also taken cognizance of a letter sent by Dr Galea wherein he implied that 
Messrs Ragonesi & Co Ltd had no locus standi in these proceedings because they 
were no longer participating in the tender;

 having taken note of Mr Saliba’s testimony wherein, inter alia, he declared (a) 
that HSBC Malta had received instructions from their clients in Italy to extend the 
guarantee on 29 August 2009, stating that the said guarantee was continuous and 
always operative, (b) that 5 September 2008 was not the date of extension but the 
date when HSBC Bank Malta plc notified the WSC that the guarantee was being 
extended from the expiry date, that is, 31 August 2008 to 15 November 2008, (c) 
whilst claiming that if on 02.09.2008 or 03.09.2008, the beneficiary made a claim 
the Bank would have honoured it and that, in such case, the guarantee would have 
remained operative from the date of expiration, yet also stated that he did not 
know of any time limit within which they had to inform the beneficiary, (d) it was 
the customer (Sertubi SpA), through the Foreign Bank, who asked them to extend 
the validity of the bid bond, (e) whilst claiming that he did not know the reason 
why in spite of the fact that HSBC Malta received instructions on Friday, yet the 
bank guarantee extension was issued on 5 September 2008 when the next working 
day was 1 September 2008, yet he also stated that normally, HSBC designated 
staff members typed similar letters and sent them on the same day, (f) that if, 
hypothetically, the WSC would have presented the original guarantee on 2 
September 2008 HSBC Malta would have paid once they would have been 
instructed to extend the validity;

 took also cognizance of the appellants’ legal advisor’s (a) remark regarding the 
fact that, whilst they agreed that the instructions given by the Italian Bank were 
given to HSBC to extend the guarantee before expiry date, yet, the local bank 
notified the beneficiary (the WSC) after that date, (b) observation regarding the 
possibility that unless the said appeal was upheld, in future, tenderers would start 
filing a letter issued by a bank stating that at the submission of tender they had 
received instructions from a foreign bank to guarantee that if the beneficiary 
decided to make a claim they would have honoured it and (c) comment on the fact 
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that, in his opinion, in this case, transparency was lacking providing no comfort at 
all to the local taxpayer that public finance was being spent according to the rules 
of the game;

 took note of  Dr Cop’s comment wherein she (a) claimed that in this case the 
contracting Authority had an expired bid bond and, as a consequence, unless the 
beneficiary presented the original bid bond with an extension letter, they could not 
enforce the guarantee unless they had the physical document in hand, (b) she also 
emphasised that there was no extension letter in place between the 29 August and 
the 5 September 2008 and therefore, within that period, there was no possibility 
for the WSC to enforce the guarantee;

 noted Dr Galea’s concluding remarks;

reached the following conclusions, namely:

1. The PCAB feels that, according to article 83 of the Public Contract Regulations, a 
notice of objection may be filed by any tenderer who feels aggrieved by a 
proposed award of a contract and any person having or having had an interest in 
obtaining a particular public supply, public service or public works contract and
who has been or risks being harmed by an alleged infringement.  As a result, the 
PCAB concludes that the regulation is therefore clear and it is irrelevant whether 
the tenderer is still a tenderer or not;

2. Contrary to what was argued by one of the witnesses during the hearing, the 
PCAB concludes that the adjudication of tenders is arrived at following the 
Adjudication Board’s recommendations upon which the General Contracts 
Committee bases its decisions; 

3. The PCAB maintains that, knowing that there was an escalation in prices, the 
Adjudication Board should have accelerated the process so that the taxpayer 
would not pay € 500,000 more;

4. The PCAB feels that it is very clear that during the period 31.08.2008 to 
05.09.2008 the WSC did not have the comfort of a valid letter of extension from 
HSBC;

5. The PCAB remains doubtful as to the proper procedure followed by the parties in 
question and finds that the legal repercussions which could have ensued had 
something gone wrong and the guarantee would have been called in, could have 
been damaging to any of the interested parties at the wrong end of the issue at that 
moment in time;

6. The PCAB concludes that the arguments raised by the appellant Company, as well 
as the documents presented during the hearing, provided more comfort when 
compared to those raised by the other interested parties.  Furthermore, certain 
issues which transpired during the hearing as a result of testimony given by 
summoned witnesses, which occasionally was contradicting, cast doubt on the 
proper conduct of events thus giving the PCAB reason to understand and 
conclude that one of the pivotal issues of public tendering, namely, transparency, 
was actually not thoroughly followed.
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As a consequence of (1) to (6) above this Board finds in favour of appellants and 
recommends the annulment of the tender in question.

In view of the above and in terms of the Public Contracts Regulations, 2005, this 
Board recommends that the deposit submitted by the appellants should be refunded. 

Alfred R Triganza Anthony Pavia Edwin Muscat
Chairman Member Member

29 December 2008 
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 140

Advert No. CT2520/2007 UM 1229 
Tender for the Supply and Installation of Electrical, Mechanical and Extra Low 
Voltage Services for the Extension of the Rector’s Office at the Administration 
Building, University of Malta.

This call for tenders was, for a contracted value of € 117,479.62 was published in the 
Government Gazette on 18.07.2008.  The closing date for this call for offers was 
28.08.2008.

Five (5) different tenderers submitted their offers.

On 22.10.2008 Central Power Installations (CPI) Ltd filed an objection following 
their disqualification of its offer in respect of the tender in caption after being 
considered administratively non-compliant.  

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza 
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 
members convened a public hearing on 17.12.2008 to discuss this objection.

Present for the hearing were:

Central Power Installations (CPI) Ltd
Dr Kenneth Grima Legal representative
Mr Dimitri Petchenkine Representative
Mr Bernard Grech Representative
Mr Mario Vella Representative

Megaline (M&E) Ltd
Mr George Xuereb Consultant
Mr Emanuel Abela Managing Director
Mr Joseph J. Vassallo Engineer
Dr Matthew Brincat Representative

University of Malta - Adjudication Board
Ms Charlotte Attard Chairperson
Eng. Jonathan Bonett Member
Mr Christopher Spiteri A & CE Member
Mr John Busuttil Member      
Mr Karm Saliba Secretary     

Department of Contracts
Mr Francis Attard Director General
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After the Chairman’s brief introduction, Dr Kenneth Grima, legal advisor of Messrs 
Central Power Installations Ltd, the appellant Company, was invited to explain the 
motive of his objection.  This was followed by interventions by the Chairperson and 
Secretary of the Adjudication Board and by the representative of Messrs Megaline 
(M&E) Ltd, the recommended tenderer.

Dr Grima commenced his intervention by explaining that the appellants were 
technically qualified as, over the years, they had executed a number of similar public 
contracts and, in this instance, they had also submitted a very competitive price.  He 
added that, also, on such many previous occasions, the very same members, more or 
less, sitting on the General Contracts Committee who were deliberating on this tender, 
had found today’s appellant Company as being suitable, technically and financially.     

The appellants’ legal advisor declared that he found it hard to understand how the 
Contracts Committee could reject the appellants for failing to submit the audited 
accounts for the year 2004 when, on other occasions, the same Committee had 
awarded them several contracts.   Following an exchange of views between the 
Chairman PCAB, Dr Grima and the Chairperson of the Adjudication Board, it 
emerged that CPI Ltd had submitted the audited accounts for 2006 which also 
incorporated the accounts of 2005.  Dr Grima did not contest the fact that his client 
failed to submit the 2004 audited accounts and remarked that this must have happened 
through an oversight.  Dr Grima claimed that a set of the audited accounts of public 
companies was deposited at the Malta Financial Services Authority (MFSA) and, 
therefore, these accounts were in the public domain, such that anyone could check 
them out.  At this point Dr Grima argued that when the Adjudication Board did not 
find the 2004 audited accounts in the documentation submitted by CPI Ltd, the 
Adjudication Board could have easily checked with the MFSA, even over the phone, 
about the matter, especially when refraining to do so could have led to the 
disbursement of more public funds than required to obtain the same service.  

The Chairman, PCAB, remarked that this document was clearly requested in the 
tender and the Adjudication Board should not be expected to do the work that should 
have been done by the tenderer.

Dr Grima pointed out that his argument centred on the fact that the tender document 
did not stipulate that, if a tenderer did not present the entire documentation, that 
tenderer should be disqualified.  He added that the tender document stipulated that the 
offer submitted by the tenderer should have no substantial deviations or reservations.  
At that stage, Dr Grima quoted from page 20 as to what was meant by substantial 
deviations and reservations:  

28.2 An admissible Tender is one which conforms to the requirements and 
specifications described in the tender documents with no substantial deviations or 
reservations. Substantial deviations and reservations are those which: 

28.2.1 - in any way influence the scope, quality or execution of works, or
28.2.2 - restrict the rights of the Contracting Authority or the obligations of the 
Tenderer under the Contract in a manner inconsistent with the tender documents, 
or 
28.2.3 - rectification of which would unfairly affect the competitive position of 

other Tenderers presenting admissible tenders.
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Dr Grima claimed that the non-submission of the 2004 audited accounts by his client 
did not give the appellants any advantage over the other bidders and neither did it 
introduce any restrictions to the contracting authority.  Dr Grima maintained that a 
tenderer should, for example, definitely be disqualified in cases where serious 
shortcomings are committed, such as instances where the tenderer would, deliberately, 
leave something out or give ambiguous information such that, later on, the said 
tenderer would be able to, say, alter or try to change the price or contents of the tender 
- in other words the overall substance.

Yet, continued the appellants’ legal advisor, in this instance, there were only minor 
shortcomings committed by the appellants which should not have led to elimination.  
Dr Grima contended that the omission committed by his client was irrelevant in the 
light of these provisions and it, therefore, followed that his client’s bid was compliant 
and that the Adjudication Board did not act correctly when it rejected the latter’s 
offer.   

At this stage, with regard to Volume 1 Section 4.4.4 (at page 46), the Chairman PCAB 
asked whether the ‘current year’ in the grid referred to 2007 or to 2008.  Following an 
exchange of views, it was generally recognised that since the tender was drawn up in 
2007, although having the closing date in August 2008, the ‘current year’ referred to 
2007, in respect of which no audited accounts could be presented, and the ‘last year’, 
‘year -1’ and ‘year -2’ referred to 2004/5/6 in respect of which the audited accounts 
were specifically requested.

Dr Grima pointed out that, according to his client’s submission, the table in Section 
4.4.4 of Form 4.4 was entirely filled in with 2007 taken as the ‘current year’ and the 
previous three years referring to 2004/5/6.   He added that, according to the tender 
document, the audited accounts were required to extract the data with regard to ‘total 
assets’, ‘total liabilities’ ‘net value’ and so forth.   Dr Grima stated that his client did 
in fact quote all the figures for 2004 required in the grid but the same tenderer did not 
submit the audited accounts for 2004, something which Dr Grima conceded that his 
client should have done but somehow did not.  

Dr Grima contended that his client gave all the figures requested in section 4.4.4, even 
for 2004, that showed the financial position of the Company and that his client had 
executed other public contracts and, as a result, it was not correct to consider the non-
submission of the 2004 audited accounts as a valid reason to disqualify his client and 
to award the tender at a price higher than that offered by his client.  He added that the 
Adjudication Board could have checked the 2004 figures given by his client, either by 
asking CPI Ltd to submit the 2004 audited accounts, or else, by checking with the 
MFSA because that information was in the public domain.  

Dr Grima reiterated that this omission on the part of his client was irrelevant and 
compared the situation to that of an examiner failing a student for obtaining 99% 
instead of 100% of the marks.  Dr Grima stated that, according to the tender 
document, the important factors were (i) that a tenderer was technically competent, 
(ii) that the offer had the lowest price and (iii) that a tender was compliant unless it 
was substantially non-compliant.        
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Ms Charlotte Attard, Chairperson of the Adjudication Board, representing the 
University of Malta, remarked that Dr Grima had just stated that his client did not 
submit the 2004 audited accounts through an oversight, whereas in page 3 of his letter 
of objection Dr Grima had stated: 

What is the use of knowing that a particular company may have had a not so 
healthy balance of payments in 2004 but had a healthy one in 2005/6/7 when 
the tender in question was issued in 2007 and which had to be performed in 
2008.  

Ms Attard explained that they had requested the audited accounts for the years 
2004/5/6 because the tender document was prepared in 2007. 

Ms Attard added that when it came to the administrative compliance grid it resulted 
that four out of the five bids submitted were not entirely administratively compliant 
and, hence, they were discarded.  

Mr Karm Saliba, the Adjudication Board’s secretary, explained that 

 two tenderers, including the appellant Company, did not submit all the audited 
accounts requested

 another did not furnish the forms 4.6.1 and 4.6.3 and
 the other tenderer did not furnish the form 4.6.3 and the statement of exclusion 

criteria.  

With regard to the claim by Dr Grima that the Adjudication Board should have sought 
a clarification with regard to his client’s omission, Mr Saliba pointed out that, 
according to the Public Contacts Regulations, clarifications were to be sought only on 
information already submitted by tenderers but which was not clear enough and that 
the regulations did not allow such Board to request tenderers to submit documents that 
should have been submitted in the first place.  

The Chairman, PCAB observed that, it has been established that the appellant 
Company had submitted all figures required in the grid but the figures quoted in 
respect of 2004 could not be corroborated with the audited accounts as these were not 
formally provided.  He proceeded by asking whether this was a case where a 
clarification would have been justified.  

Mr Saliba insisted that the 2004 audited accounts were not submitted and therefore the 
appellants did not qualify administratively.  

The Chairman PCAB stated that the appellant Company did furnish all the financial 
figures requested and all that was needed was to confirm those amounts with the 
audited financial statements.  He added that, if contacted, the tenderer could have 
forwarded the audited accounts within the hour.  The Chairman declared that a 
clarification was one thing and conducting negotiations was another because the latter 
could lead to modifications.  He said that he was making these observations while 
thinking aloud and the point that he wished to make was that, perhaps, there was room 
for one to exercise a measure of discretion in this case.   
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Mr Saliba stated that the instructions that they had were in the sense that if a 
document was not submitted the Adjudication Board could not ask for it.   The 
Chairman PCAB remarked that when seeking guidance from the Contracts 
Department one should furnish that Department with background information and not 
simply ask what should be done in case a requested document was not submitted.   

The Chairman PCAB stressed that he was expressing this view because the appellant 
tenderer had submitted the requested financial data.  Needless to say, continued the 
PCAB Chairman, had the appellant Company not submitted those figures anywhere in 
the tender document’s specified grid, then, that would have merited outright 
disqualification, of course. 

Ms Attard explained that she could confirm the figures in respect of ‘last year’ and 
‘year -1’ against the set of audited accounts submitted by the appellants which 
included the years 2005 and 2006 but she could not confirm the figures in respect of 
‘year -2’ which referred to 2004.  

The Chairman PCAB opined that the Adjudication Board could have confirmed the 
figures that it had in hand with the tenderer, who in all probability had the 2004 
accounts readily available, and that would not have amounted to negotiation or to 
altering any given information.  

The Chairman PCAB expressed his conviction that the Adjudication Board did not act 
the way it did, maliciously, but solely in order to follow certain parameters.  Yet, 
stated the PCAB Chairman, he considered that there were certain occasions that called 
for some more ‘transparent’ flexibility.

At this stage Ms Attard remarked that since the appellants’ offer had been discarded at 
administrative compliance stage, their offer was not evaluated technically.  In this 
regard, the Chairman PCAB explained that the PCAB was not concerned with the 
technical evaluation but it had to establish whether it was correct to eliminate the 
appellant Company as administratively non-compliant for not submitting the 2004 
audited accounts when, as a matter of fact, they had submitted the relevant 2004 
figures.  

Mr George Xuereb, in his capacity of consultant to Megaline (M&E) Ltd - the only 
tenderer that qualified administratively and the recommended tenderer - repeated the 
quote already cited by Ms Attard earlier on from page 3 of the appellants’ letter of 
objection whereby the appellant Company questioned the relevance of submitting the 
2004 audited accounts.  

Mr Xuereb added that in his forty-five years experience in this line of business he had 
learned that once a document was requested it meant that the document was relevant 
and, therefore, one had to submit the documentation or else face elimination.  

Mr Xuereb declared that he was against the Adjudication Board seeking clarifications 
of this kind as that could well end up into negotiations taking place between the Board 
and the tenderer concerned.  

Mr Xuereb pointed out that his client was recommended for the award of this tender 
and in case the appellant would be readmitted in the tendering process, something 
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which he obviously did not recommend, consideration had to be given to the fact that 
all the figures and prices have been disclosed.   The Chairman PCAB assured Mr 
Xuereb that this commercial aspect will be taken into consideration during the 
Board’s deliberation on the merits of this particular objection. 

Dr Grima concluded that the reason behind his objecting was for the PCAB to rule 
that his client was, in fact, administratively compliant and that, as a result, the 
appellants should be readmitted in that tendering process.  Dr Grima ruled out the 
need to issue a fresh call for tenders and contended that, since his client was the only 
one that filed an appeal, he expected that only two tenderers would be contesting the 
award of this tender.  At this point, Mr Xuereb aired the view that since there could be 
other tenderers that were disqualified for the same reason that was communicated to 
the appellant Company, then it could be the case that even those tenderers would be 
readmitted in the tendering process.   

The Chairman PCAB observed that the points that were being raised fell within the 
realm of how the PCAB ought to make its deliberations on this case and he, therefore, 
asked the parties present to refrain from trying to influence the PCAB by such 
comments.

At this stage the public hearing was brought to a close and the PCAB proceed with the 
deliberation before reaching its decision.

This Board,

 having noted that the appellants, in terms of their ‘motivated letter of objection’ 
dated 03.11.2008 and also through their verbal submissions presented during the 
public hearing held on the 17.12.2008, had objected to the decision taken by the 
General Contracts Committee;

 having taken note of Dr Grima’s line of defence, particularly the issues relating 
to the fact that:

o in his opinion, appellants were technically qualified as, over the years, 
they had executed a number of similar public contracts;

o on many previous occasions, the very same members, more or less, 
sitting on the General Contracts Committee who were deliberating on 
this tender, had found today’s appellant Company as being suitable, 
technically and financially;

o his client did actually fail to submit the 2004 audited accounts adding 
that this must have happened through an oversight;

o regardless of the previous admission of failure to non-submission of 
the 2004 audited accounts, the Adjudication Board could have easily 
checked with the MFSA, even over the phone, to corroborate the 
figures submitted by the appellant Company in the latter’s offer;

o in this instance, there were only minor shortcomings committed by the 
appellants which should not have led to elimination;

o his client did, in fact, quote all the figures for 2004 required in the grid 
but the same tenderer did not submit the audited accounts for 2004, 
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something which Dr Grima conceded that his client should have done 
but somehow did not;

o the fact that the Adjudication Board could have checked the 2004 
figures given by his client by asking CPI Ltd to submit the 2004 
audited accounts;

 having also taken note of the fact that it was generally recognised that since the 
tender was drawn up in 2007, although having the closing date in August 2008, 
the ‘current year’ referred to 2007, in respect of which no audited accounts 
could be presented, and the ‘last year’, ‘year -1’ and ‘year -2’ referred to 
2004/5/6 in respect of which the audited accounts were specifically requested;

 having heard Ms Attard state that they had requested the audited accounts for 
the years 2004/5/6 because the tender document was prepared in 2007;

 having also taken note of Mr Saliba’s opinion on issues relating to 
‘clarifications’ and his insistence on the fact that the 2004 audited accounts were 
not submitted by the appellant Company and, as consequence of which, the 
appellants did not qualify administratively;

 having (the PCAB) publicly observed that a ‘clarification’ was one thing and 
conducting ‘negotiations’ was another because the latter could lead to 
modifications;

 having observed that the appellant Company had submitted all figures required 
in the grid but the figures quoted in respect of 2004 could not be corroborated 
with the audited accounts as these were not formally provided;

 having acknowledged that had the appellant Company not submitted those 
figures anywhere in the tender document’s specified grid, then, that would have, 
undoubtedly, merited outright disqualification;

 having taken cognizance of the fact that it seemed evident that the Adjudication 
Board was highly bureaucratic and less sensible, largely due to inexperience but 
definitely not due to ill intent

reached the following conclusions, namely:

1. The PCAB, unreservedly, declares that an Adjudication Board should not be 
expected to do the work that should be attended to by a participating tenderer;

2. The PCAB concludes that the Adjudication Board members evaluating this 
tender could have been more practical, apart from logical, as one fails to 
understand how a tenderer could be seen as not administratively compliant when 
the 2004 financial figures were submitted in the grid but not supported by the 
audited accounts, a copy of which, in this Board’s opinion, could have been on 
the Adjudication Board’s desk within a short time – an action which could have 
enabled the Adjudication Board to corroborate, or otherwise, whether the figures 
submitted by the said tenderer (the appellant Company) were correct or not;
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3. The PCAB also concludes that some Adjudication Board members are still very 
much confused as to what constitutes a ‘clarification’ vis-à-vis a ‘modification’, 
as well as, what could really lead to a ‘negotiation’ and this particular case was 
one of those instances where ‘templates’ and ‘pre-fixed mind sets’ prevailed 
over ‘logic’ and pragmatism;

4. The PCAB concludes that the appellant Company has been erroneously 
disqualified as its offer in respect of the tender in caption is, in this Board’s 
opinion, to be considered as administratively compliant.

As a consequence of (1) to (4) above this Board finds in favour of appellants.

This Board also recommends that the appellant Company should be re-instated in the 
adjudication process together with the previously recommended tenderer, namely, 
Messrs Megaline (M&E) Ltd.

In view of the above and in terms of the Public Contracts Regulations, 2005, this 
Board recommends that the deposit submitted by the appellants should be refunded. 

Alfred R Triganza             Anthony Pavia Edwin Muscat
Chairman Member Member

29 December 2008


